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Oath of Admisson to The Florida Bar 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 

“| do solemnly swear: 
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cial to the honor or reputation of a party or witness, unless required by the 
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“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone’s cause for lucre or 
malice. So help me God.” 
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PRESIDEN T'S PAGE 


Professional Competence and Legal Excellence 
Enhanced by Sound Business Management 


istory has largely excluded 

business practices from any 

definition of professional- 

ism, but it is apparent that 
many malpractice and ethical claims 
come more from inappropriate client 
management and inappropriate rela- 
tionships with other attorneys than 
from a recurrent lack of professional 
competence as this term has been his- 
torically defined. Professional compe- 
tence must include management dur- 
ing the legal process. The attorney must 
develop and exercise the skills involved 
in managing a myriad of professional 
relationships: with clients, with oppos- 
ing adversaries, with the court, with 
staff, and with fellow partners. Exclud- 
ing practice management from the defi- 
nition of professionalism is the apotheo- 
sis of error. When a complete definition 
is given to professional competence, cli- 
ents concerned about their needs will 
surely benefit from lawyers’ running 
their practice in a business-like man- 
ner. 

“A client has a right to expect that 
the lawyer is punctual and is where the 
lawyer is supposed to be—at the hear- 
ing or deposition—and doesn’t blow the 
statute of limitations, does return 
phone calls, and does charge reasonable 
fees,” says J.R. Phelps, director of a 
Florida Bar program that aids in busi- 
ness and management practices. This 
service, the Bar’s LOMAS (Law Office 
Management Assistance Service) offers 
specific help in the areas Phelps men- 


tions and in many other areas as well. 

Practice management encompasses 
most of the issues lawyers face that fall 
outside the realm of what law schools 
teach. Consequently, practice manage- 
ment issues are often taught by the 
most expensive school around: the 
school of hard knocks. However, clients 
expect more in the way of professional 
competence than the trial and error 
style affords. Good practice manage- 
ment includes effective communica- 
tions with clients and others, and 
proper maintenance of books which 
clearly and accurately reflect how much 
a client owes the firm or how much 
money is left in the client’s trust ac- 
count. Additionally, what could be any 
more unprofessional than not return- 
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ing a client’s call or, even worse, not 
showing up for a hearing because the 
office failed to provide an adequate cal- 
endar system. When a client’s bills are 
incorrect, calls are unreturned, conflicts 
are later exposed, appointments are 
delayed, or work is late or incomplete, 
it is no wonder that the terms “profes- 
sional” and “competence” are brought 
into question. Courtesies are crucial to 
professional competency, which, in 
turn, is crucial in assuring the finan- 
cial stability of the law firm. 

What is The Florida Bar doing to 
bring “professional and business com- 
petency” into the definition of profes- 
sionalism? While the Bar may be the 
agency which regulates attorneys, the 
Bar also provides its members with a 
multitude of services to assist lawyers 
in the management of the practice, in- 
cluding its very own invaluable service, 
LOMAS. LOMAS provides a broad 
range of assistance geared to improv- 
ing the lawyer’s overall professional 
operation by reducing the risk of client 
complaints, improving service, enhanc- 
ing quality of life, and making the of- 
fice more efficient through improved 
procedures and use of technology. 

While much of what the LOMAS 
staff does is provide competent, confi- 
dential advice to attorneys on a broad 
range of practice management issues, 
advice is merely one of several compo- 
nents of a wide spectrum of services. 
Thus, the LOMAS board concluded at 
a recent meeting that what LOMAS 
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Not only are we Florida’s best at providing UCC information, we’re also a national leader in 
corporate document retrieval, incorporations, qualifications, and registered agent services. 


Our Corporate Services Department believes in DOING IT RIGHT AND DOING IT RIGHT NOW, and at 
a much lower cost than our competition. Call us today and enjoy a new dimension in service. 


Florida and National Services 


Corporate Searches 
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Certified Copies 
Name Availability/Reservations 
Articles of Incorporation 
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Tax Lieus/Iadigments UCC Filing & Search Services, Inc. 
526 East Park Avenue, Suite 200 ¢ Tallahassee, FL 32301-2551 


Bankruptcy 
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A must read for 


Order Today: 1-800-577-9499 
Only $24.95 plus $3.00 S&H 
Se (Add Florida Sales Tax if applicable) 
= Or by check to: 
Seville Publishing, P.O. Box 12042 
Pensacola, FL 32590-2047 


The role LOMAS plays in teaching 
management skills as uniquely 
applied to the practice of law, 
far from detracting 
from the professionalism 
of the practice, enables the lawyer 
to maximize both professionalism 
and competency 


provides is not just advice, but rather 
a broad range ofassistance. The result: 
a change in the name from “Law Office 
Management Advisory Service” to “Law 
Office Management Assistance Ser- 
vice.” 

LOMAS provides lawyers with assis- 
tance on many topics and in a number 
of ways. In addition to providing free 
advice over the telephone to 8,000 at- 
torneys each year, LOMAS develops 
and offers a number of books, manu- 
als, CLE materials, and seminars. 
LOMAS also assists law firms by pro- 
viding on-site consultation services to 
help firms develop business practices 
with the aim of enhancing productivity 
and professionalism. 

One important aspect of this service 
is that all discussions between the 
LOMAS advisors and the lawyers they 
assist are kept strictly confidential. An 
attorney who needs assistance with 
trust account maintenance, therefore, 
can discuss concerns without fear of the 
discussion prompting a disciplinary 
investigation. LOMAS helps thousands 
of lawyers each year correct problems 
which otherwise might result in ad- 
verse grievance findings. 

LOMAS also assists a growing num- 
ber of law offices in the selection, pur- 
chase, and implementation of technol- 
ogy. Technology has become an integral 
part of the practice, whether one likes 
or embraces it or not. LOMAS is able 
to assist the law firm in understanding 
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how to benefit from technology, how to 
use it, and how to make it work for the 
best interest of the client and firm. 
LOMAS has recently been working to 
increase its expertise and level of ser- 
vice in this vital area. Roughly 45 per- 
cent of calls received in the LOMAS 
department now relate to technology. 

The role LOMAS plays in teaching 
management skills as uniquely applied 
to the practice of law, far from detract- 
ing from the professionalism of the 
practice, enables the lawyer to maxi- 
mize both professionalism and compe- 
tency in the increasingly difficult and 
globally competitive environment in 
which we practice. 

The LOMAS Advisory Board re- 
cently amended the LOMAS staff’s pri- 
orities to ensure that as the Bar ex- 
pands its services in promoting 
professionalism, LOMAS will continue 
to be an integral part of that process. 
To ensure that your practice manage- 
ment procedures are part of the solu- 
tion rather than the problem, give the 
Law Office Management Assistance 
Service a call. 0 


Mike 

Sh 

Wea 

To Kill a Mockingbird. When Atticus Finch 
z walked from the courtroom and the gallery 
Z rose in his honor, tears streamed down my 
: face. 1 wanted to be that lawyer. Mike 

Papantonio’s In Search of Atticus Finch 
Southern Poverty Law Center 

; reading for me in law school. I will keep a 
: copy of it on the comer of my desk as a 
: reminder that | must devote as much time 

: long day at the office, tugned into a non- 
© reminds us that the honor of’ our 

- trial lawyers in the ‘90s. It is a.compelling 
and in ourhomes.”© 
: Academy of Florida Trial Lawyers 

Joun W. Frost, II 


LEAVING YOUR JOB? 
RETIREMENT MONEY BEHIND 


Free T. Rowe Price kit helps you protect your retirement savings. 

If you’re leaving your job, choosing what to do with your retirement plan payout can be 
one of the most important decisions you’ll make. And current law makes your choices 
more complicated—and more important—than ever. Depending on your decision, 

the IRS could withhold 20% of your retirement money. 


We help you know ail/ your options. To help manage your 


retirement distribution—which could be a primary source 

of income in retirement—request our free, up-to-date kit, 
Managing Your Retirement Distribution. It can help you under- 
stand all your options. In plain, straightforward language, we give 
you the information you need to help decide what’s best for you. 


The T. Rowe Price advantage. If you decide to move your 

distribution to a T. Rowe Price IRA, we can help you invest it 

to meet your retirement goals. You'll have access to our complete family of mutual 

funds—all 100% sales-commission-free—which probably offers more investment 

choices than you were given in your employer-sponsored plan. And our discount broker- 

age service lets you roll over any 
THE ADVANTAGE OF A DIRECT ROLLOVER securities you may receive as part 
You can directly roll over most qualified plan payouts of your distribution. 


from your previous plan to an IRA or new employer plan. Our free Direct Rollover Service 
If you do not have the money directly rolled over, 20% janes it easy. Simply fill out 
of the total will automatically be withheld from your the applica sieeeehaan Prete 


distribution. 
till d saan, your free kit to open your IRA. 
If you receive the payout, you may s o a rollover With cur Dicect Rellover Service, 


but you will have to make up the 20% out of your own di 
pocket. Otherwise, the amount withheld will be subject we can coordinate your request 


to income taxes and, possibly, a penalty. directly with your previous 
employer, if you so choose. 


Call 24 hours for more information and our free kit 
Managing Your Retirement Distribution 


1-800-541-6619 


http://www.troweprice.com 


Invest With Confidence® 


T:RowePrice 


Request a prospectus with more complete information, including management fees and other charges and expenses. Read it carefully before you invest or send money. 
T. Rowe Price Investment Services, Inc., Distributor. IRARO32783 


| 
| Managing / Ciding 
| Your Wi at To Do 
Retirement ith Your 
Distribution! “Ompany 
Retiremen; 
Money 
| 
| 
| 
| 
| 
- 
| : 


EXECUTIVE DIRECTIONS 


Moving Toward the Electronic Practice 


ith the September 26 
promulgation of amend- 
ments to Florida 
Rules of Judicial 
Administration 2.060, 2.075, and 2.090, 
the Supreme Court of Florida has taken 
us one step closer to the 21st Century 
and a paperless justice system. 

The rules — which were still subject 
to comment and final court review at 
the time of this writing — are, as Jus- 
tice Overton noted, “a first step toward 
developing a common ground for accom- 
modating the methods for filing docu- 
ments and the maintenance of records 
by those who have the latest in techno- 
logical equipment and by those who are 
not yet on-line.” The rules have an ef- 
fective date of January 1, 1997. 

The court directed its Court Technol- 
ogy Users Committee to set additional 
guidelines and to monitor each circuit’s 
progress and experience in this area. 
While an immediate move to allowing 
electronic transmission of documents 
without a hard copy for the court file 
was urged by some, the court recog- 
nized the system is not yet quite ready 
for that change. As Paul Regensdorf, 
chair of the Rules of Judicial Adminis- 
tration Committee’s subcommittee 
charged with drafting the rules, told the 
Bar News, “Just snapping your fingers 
and saying everybody is now an elec- 
tronic court doesn’t work because there 
are computers to buy and programs to 
write and glitches to resolve.” 


Internet Primer 

Evidence that the day of the true 
electronic practice is coming abounds. 
At the Bar Center we have completed 
the installation of two personal com- 
puter networks that allow staff to com- 
municate electronically with the mem- 


bership and with branch disciplinary 
offices. It seems like we add new capa- 
bilities each week. The savings of time 
and money and paper truly are remark- 
able. 

The Bar, like the Supreme Court, 
also now has a strong presence on the 
Internet. I encourage those of you who 
have not dialed up FLABAR ONLINE 
to do so (http:// www. FLABAR. org). 
There you will find a wealth of infor- 
mation — everything from the most re- 
cent addresses of our membership to 
the latest opinions of the Professional 
Ethics Committee. We have just added 
our employment ads from the BarNews 
to the site to speed their delivery to the 
membership, and will continue to add 
enhancements based upon your feed- 
back and direction from the Board of 
Governors. 

Chief Justice Kogan’s Access Initia- 
tive is probably most apparent in the 
court’s Internet efforts. Under the di- 
rection of the chief justice’s senior staff 
attorney, Robert Craig Waters, the Ju- 
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dicial Online Super Highway User Ac- 
cess System (JOSHUA) has grown to 
become a very useful tool for members 
of the Bar and the public. 

The utility of the site (http:// 
justice.courts.state.fl.us) is becoming 
increasingly apparent. For example, 
this is the first of the regular four-year 
court rules review cycles to offer almost 
instantaneous access to rules under 
consideration or recently adopted by 
the court. Similarly, the court has for 
the first time published bar exam re- 
sults on the Internet, speeding the news 
to recent law graduates and saving the 
court and Board of Bar Examiners hun- 
dreds of phone calls. 

With so much going on in the elec- 
tronic world, it is hard to keep up. Many 
Bar members (myself included) are still 
very inexperienced with computers and 
the Internet. The Bar is trying to help. 
Our Law Office Management Assis- 
tance Service and several of our sec- 
tions have produced seminars aimed at 
getting us all up to speed, and those 
efforts will continue. This issue of the 
Journal offers an Internet primer writ- 
ten for the courts by Mr. Waters at the 
suggestion of one of the court system’s 
leading advocates of technological ad- 
vancement, the late Judge Earle 
Zehmer of the First District Court of 
Appeal. 

I welcome your thoughts on how we 
can better help you meet the challenges 
of the new electronic age. Q 


- 
JOHN F. Harkness, JR. 
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Internet Primer 


for Florida Legal 


he Internet is an entirely new 
medium, just as radio and 
television were new media 

earlier in the 20th Century. 

Its growth has been phenomenal. Yet 
even with the tremendous attention 
and study the Internet is receiving, the 
time is still too early to say exactly what 
form this new medium finally will take. 
As a resource accessible by the general 
public, the Internet really only dates 
to the early 1990s, though it has existed 
in more limited forms since 1969. Many 
people now are investing tremendous 
amounts of money exploring ways to 
exploit the Internet for profit, but even 
in this regard the Internet is proving 
to be somewhat unpredictable. The por- 
tion of the Internet most easily used by 
everyday people—called the World- 
Wide Web (also known as the “Web” or 
“WWW”)—to this day remains flavored 
by a raucous pioneering spirit that 
arose from the Internet’s unusual his- 
tory. In this unique environment, nov- 
elty and entertainment are more potent 
forces than the desire to make money. 
Over time, this situation undoubtedly 
will change, but it is the reality today. 
And it perhaps explains why the 
Internet is often dismissed as an 
“unserious” medium by those who fo- 
cus only on its more frivolous aspects. 
In my opinion, the Internet at its best 
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searchers 


by Robert Craig Waters 


is a serious medium, and it also is here 
to stay. I say so because the economic 
necessities that brought it into being 
are very powerful, and they also are 
incapable of being addressed in any 
other way. These economic forces very 
likely will impel a rapid evolution that 
has the potential to radically alter the 
way information and entertainment are 
distributed around the globe. This is 
because of several qualities the 
Internet bundles into a single unique 
package: The Internet can deliver in- 
formation rapidly and inexpensively, in 
great detail, to virtually any computer 
on a worldwide basis. No other medium 
can do this. In fact, the medium we call 
the Internet can be defined quite sim- 
ply as an international supernetwork 
linking all varieties of computers and 
computer networks together to ex- 
change information. It is a “network of 
networks.” The power of the Internet 
arises from the fact that, by linking so 
many computers together, the capacity 
of each to obtain and manipulate infor- 
mation in useful ways is greatly en- 
hanced. The whole is far greater than 
the sum of its parts. 

It is very nearly a truism that we now 
live in a world in which information is 
a highly valuable commodity. More im- 
portantly, some kinds of informa- 
tion—though not all—are “perishable” 


in the sense that they quickly lose their 
value. As a result, any medium that can 
deliver information as far, as rapidly, 
and as cheaply as the World-Wide Web 
will continue to thrive. For example, 
some programmers already have devel- 
oped prototype stock market “tickers” 
that can monitor specific stocks over the 
Internet and automatically alert you 
from your desktop computer whenever 
the prices change. This would free an 
investor from having to repeatedly 
check on these stocks as the trading day 
continues. In a very real sense, the 
Internet has become a kind of global 
computerized bulletin board capable of 
instantaneously delivering even the 
most esoteric information to the hard- 
est-to-reach audience anywhere on 
Earth. More to the point, it can deliver 
information intelligently and interac- 
tively, tailoring it to individual need. It 
is this feature above all else that makes 
the Internet unique. 

And the means needed to “publish” 
through this new global medium are 
incredibly cheap compared to all other 
media. For a few hundred dollars a 
year, most people can rent space on 
computer devices that tap directly into 
the Internet. Nothing else is needed. 
Unlike broadcast media, there is none 
of the expense of buying and maintain- 
ing costly transmitting devices. And 
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unlike print media, an Internet “pub- 
lisher” does not even need a printing 
press or photocopying machine. Infor- 
mation can be quickly designed inside 
a personal computer and placed on the 
Internet, where it then can be 
redisplayed by any other computer with 
a World-Wide Web hookup. This can be 
done without ever once reproducing the 
information on a sheet of paper. 

The potential of this new medium is 
so far-reaching that all of its possibili- 
ties certainly have not yet been imag- 
ined. Concrete examples from the here- 
and-now, however, may suffice to show 
its potential. Some physicians around 
the world, for instance, have begun to 
use the Internet as a means of sharing 
and gathering information about un- 
usual or emerging diseases. This can 
greatly speed the diagnosis of rare ail- 
ments while also allowing public health 
officers to better monitor the outbreak 
of new strains of infection. A doctor 
might place a description of the 
patient’s symptoms in an area of the 
Internet frequently used by other phy- 
sicians. Any doctor with pertinent in- 
formation then can read this material 
and quickly E-mail a response that 
might help in a medical diagnosis or 
disease tracking, which could save 
lives. Health care providers in highly 
developed nations such as the United 
States could even use this type of com- 
munication to provide an “electronic 
consultation” with doctors in less de- 
veloped countries. Try to imagine some- 
thing similar happening via any of the 
other forms of mass communication 
that exist today. 

This example also shows another as- 
pect of the Internet that is unique: It 
serves a vital purpose even if it is used 
in a way that does not itself generate a 
profit. For this very reason, the Internet 
has not been viewed as a profit-mak- 
ing entity for the bulk of its history. 
Indeed, its very existence today would 
not have been possible without enor- 
mous subsidies from the governmental, 
educational, and research organiza- 
tions that shaped it. These same groups 
will continue to have a strong incentive 
to keep the Internet alive whether or 
not they make any money. Profit-mak- 
ing is not likely to dominate the 
Internet nearly so much as it does other 
media, at least for the next few years. 

The use of the Internet by the legal 
community presently is still more of a 
novelty than a useful tool. Yet the eco- 


nomic realities of practicing law even- 
tually will force lawyers, judges, and 
legal scholars onto the Web. Consider 
how expensive legal research is today. 
Law books alone cost a fortune, and 
computer-assisted legal research comes 
at a very dear price. More than a few 
lawyers have stumbled into malprac- 
tice because they could not afford the 
cost of state-of-the-art legal research 
technology. In other words, they could 
not afford access to the medium that 
contained the information they needed. 
But imagine what the practice of law 
would be like if all of this same in- 
formation and sophisticated research 
technology were available on the 
Internet at minimal cost. Even the most 
cash-strapped attorney and quite a few 
skilled laypersons would be able to do 
the same kind of research a wealthy law 
firm could afford. 

And this example shows the economic 
pressures that will force law-related 
resources onto the World-Wide Web in 
ever greater numbers. The costs of le- 
gal research today arise not so much 
from the information itself, but from 
the media used to distribute it. This is 
a point that deserves great emphasis 
as we consider the future of legal re- 
search. In theory, the most fundamen- 
tal types of legal information—court 
opinions and statutes, for example— 
are public material available to all. But 
in practice, the costs of duplicating or 
transmitting that information have cre- 
ated a substantial financial hurdle. For 
instance, courts spend enormous sums 
buying and maintaining photocopying 
machines. As a result, they typically 
charge the public for the expense of cre- 
ating photocopies of court documents. 
In 1996, the Supreme Court of Florida 
was asking $1 per page, which trans- 
lates into a hefty outlay for a “public” 
document like the 450-page Florida 
Family Law Rules the court issued the 
same year. 

Yet the court now has placed that 
same document on its World-Wide Web 
site, where it can be obtained instan- 
taneously almost anywhere in the 
world at no cost. Even with the rela- 
tively new state of Web technology to- 
day, the Florida Family Law Rules can 
be viewed and searched directly on the 
Internet, can be saved to any personal 
computer, or can be quickly printed on 
the end-user’s own printer. And it will 
appear on screen in exactly the same 
format as the official $450 version 
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available at the Supreme Court Clerk’s 
Office. 

As a legal research device, the 
Internet clearly is in an embryonic 
stage and has not yet supplanted the 
“primary” resources lawyers use on a 
daily basis. But do not count on this 
situation continuing forever. Simple 
economics will force law onto the Web, 
and lawyers necessarily will be re- 
quired to learn how to use this new 
medium. This primer is intended as an 
introduction to the Internet for legal 
researchers who have used it either 
very little or not at all. The focus of this 
primer is on the needs of persons using 
the Internet in Florida’s legal system, 
though much of what will be discussed 
below can be useful for any newcomer 
to the World-Wide Web. 


internet Jargon 

Anyone hoping to master a new tech- 
nology must first be able to use and 
understand the specialized language of 
its creators. For that reason, I am be- 
ginning this primer with a kind of walk- 
ing tour through today’s Internet, us- 
ing pieces of Web jargon as stopping 
points along the way. The language is 
English, of course, but a special version 
described by computer programmers as 
*hackish.” All items of jargon have been 
chosen with considerable thought, and 


they are arranged—not alphabeti- 


cally—but in an order designed to aid 
a better understanding of the World- 
Wide Web. The overall goal is to show 
where the Internet came from, how it 
works today, and where it may be head- 
ing. All three are necessary for anyone 
to fully understand why the Internet 
works the way it does. 

This tour is aimed at novices— 
“newbies” in the Internet’s “hackish 
slang”—and those who perhaps remem- 
ber their Selectric typewriters with sen- 
timental longing. These are precisely 
the ones who suffer the most serious 
jolt when they beam themselves onto 
the World-Wide Web. The futurist Alvin 
Toffler called it “future shock”—the feel- 
ing so aptly described by Dorothy in the 
Wizard of Oz when she observed, “Oh, 
Toto. I don’t think we’re in Kansas any- 
more.” Something very similar happens 
whenever a newbie first ventures into 
the looking-glass world of the Web. 

Nothing on Earth today better exem- 
plifies Toffler’s future shock than the 
World-Wide Web. Not only is the 
Internet a completely synthetic envi- 
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ronment, but the technology underly- 
ing it changes on a daily basis. 
Yesterday’s innovation is today’s ho- 
hum. The Web’s “digerati” (digital lite- 
rati or trend-setters) constantly strive 
to outpace each other both in technol- 
ogy and style, resulting in a milieu in 
which science and fashion overlap. 
When you enter the vast reaches of 
“Cyberspace” (the artificial environ- 
ment of the Internet), brace yourself for 
a takeoff shock comparable to a ride on 
the space shuttle. The Internet is grow- 
ing at breakneck speed, which means 
change is the only dependable constant. 
So keep in mind: The World-Wide Web 
is not a place where you can expect to 
learn the rules of the game once, and 
once only. Rules change each day. Even 
the computer programs used on the 
Internet show an unnerving habit of 
becoming obsolete after only a few 
months’ use, sometimes even a few 
days’. 

Nevertheless, there are basic aspects 
of the Net solid enough to support a 
little education. As a starting point, new 
Web explorers need to understand 
something of the Internet’s peculiar his- 
tory. It is a curious tale of a secretive 
Cold War military project that rocketed 
utterly out of control. Within years, this 
project not only lost any semblance of 
secrecy; it also came under the control 
of a group of eccentric geniuses proudly 
calling themselves “geeks” and “hack- 
ers.” This strange chronicle begins in 
the tumultuous 1960s with a novel con- 
glomeration of computers called 
“ARPANet,” a fledgling network des- 
tined to become today’s Internet— 
whose unwitting parent was none other 
than Uncle Sam. 


ARPANet 

After the Cuban missile crisis, U.S. 
military planners faced a grim prospect: 
that America some day might be at- 
tacked with nuclear weapons. The ques- 
tion on everyone’s mind was how the 
national government and its military 
could continue operating effectively af- 
ter a nuclear assault. One problem was 
clear: Even a few nuclear blasts over 
key cities would wipe out the American 
telecommunications system as it then 
existed. And without the ability to com- 
municate, the central government 
would be powerless. Pentagon officials 
presented this problem to the Free 
World’s premier think tank, the Rand 
Corporation, which in the early 1960s 


Earle Zehmer, who was chief 
judge of the First District Court 
of Appeal when he died last 
May, was a guiding force be- 
hind the state judiciary’s efforts 
to adopt new technologies 
such as the Internet. Judge 
Zehmer’s longstanding interest 
in this subject was bound to 
bring him together with Robert 
Craig Waters, a Supreme 
Court staff attorney who has 
been a computer buff since the 
earliest days of the personal 
computer. 

In April, Judge Zehmer approached Mr. Waters after hear- 
ing the latter give a speech in Orlando on the Florida Supreme 
Court's Internet activities. He asked if Mr. Waters could find 
the time to write an Internet primer for use in training staff of 
the First DCA. Mr. Waters agreed, and delivered the primer to 
Judge Zehmer only two weeks before the judge died of heart 
failure. 

The primer might have gone no further except for the inter- 
vention of Justice Harry Lee Anstead. After reading it, Justice 
Anstead approached Chief Justice Gerald Kogan about the 
possibility of publishing the article both as a tool for the Florida 
legal profession and as a tribute to the work of Judge Zehmer. 

Coincidentally, the new chief justice already was hammer- 
ing together a new project called the “Access Initiative” de- | 
signed to make courts more accessible to Floridians, espe- 
cially by making law-related information readily available to 
anyone who needs it. The Internet will be a major means of 
distributing this information, creating what Chief Justice Kogan 
Calls the “statewide electronic courthouse.” 

The chief justice already had decided to appoint Mr. Waters 
as coordinator of the Access Initiative, and so it seemed a 
logical step to publish the Internet primer in a form available 
to Florida’s entire legal profession. The Journal/readily agreed. 
In this way the chief justice hopes to communicate the spirit 
underlying the initiative and the reasons for its reliance on the 
Internet. 

In the end, however, the spirit underlying both the Initiative 
and this primer arose from the vision and foresight of Judge 
Zehmer, who so clearly saw this fledgling medium—the 
Internet—as a new way to make the law more accessible. 
For that reason, Chief Justice Kogan and Mr. Waters have 
dedicated this article to the memory of a great Floridian, Chief 
Judge E. Earle Zehmer. 
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The Story Within the Story 


developed a startling solution. 
The trouble with the American com- 


munications system, Rand concluded, 
was the very thing that made it work 
so well in peace-time—its centraliza- 
tion. A few well-placed bombs could 
cripple the entire grid simply by de- 
stroying crucial relay junctions. This 
meant the system was unreliable in a 
postnuclear environment, a conclusion 
Rand believed would also apply to any 
other conceivable system. Because 
bombing sites could not be predicted, 
big chunks of the communications net- 
work might vanish no matter how it 
was built. It was entirely possible that 
only a few components of the grid would 
remain intact, but even these would be 
useless if the central switching stations 
were gone. 

Realizing this, Rand began its pro- 
posal with three assumptions. First, 
any communications system designed 
at least in part to survive nuclear war 
must be completely decentralized. Sec- 
ond, even a decentralized system must 
be presumed unreliable in the after- 
math of the attack, because portions of 
it would be destroyed. And third, all 
remaining portions must be able to 
transcend the system’s unreliability by 
restoring links with each other. Using 
these assumptions, Rand laid down a 
communications blueprint that, how- 
ever unintentionally, was the founda- 
tion of today’s Internet. America’s 
postnuclear grid would be an “anarchic” 
or decentralized system, Rand decided. 
In other words, there would be no cen- 
tral controller. 

This was a decidedly unmilitary 
structure, everyone conceded, but ne- 
cessity dictated it. In this new anarchic 
system, each and every “node” (comput- 
erized communications link) would be 
equal to all others, with independent 
ability to send and receive information. 
The grid eventually could be as wide- 
spread as the existing telecommunica- 
tions system, but centralized relay 
switches would give way to something 
quite new: Each and every node would 
be able to act as a switching point. 
Moreover, all messages would be encap- 
sulated in a kind of “electronic enve- 
lope” with an “address” on it. And any 
node would be able to read the address 
and send the message more-or-less to- 
ward its eventual destination. As a re- 
sult, the system might be somewhat 
slower, but it at least could reroute 


messages to bypass any segment of it- 


For its day, 
ARPANet was a 
technological marvel, 
requiring the use of 
what then were 
considered 
“supercomputers” 


self that had been destroyed. By the 
same token, a message literally could 
pass through dozens or even hundreds 
of nodes before reaching its final stop. 
It might even travel in circles for a 
while. “Anarchic” indeed. 

There is an irony here. Little thought 
was given to the implications of the 
word “anarchy”—a word sometimes 
used to describe today’s Internet. 

Military strategists throughout the 
West were persuaded by Rand’s ideas, 
and the first experimental network on 
the Rand model was built in England 
in 1968. But it was not until 1969 that 
today’s Internet actually was born. 
From its first day, it followed the Rand 
formula to a tee. The place was the 
University of California at Los Angeles 
in late 1969, where a tiny network of 
four nodes was placed in service. It was 
called ARPANet—“Advanced Research 
Projects Agency Network.” The name 
came from a subdivision of the Penta- 
gon called the Defense Advanced Re- 
search Projects Agency, which super- 
vised the initiative. 
¢ For its day, ARPANet was a techno- 
logical marvel, requiring the use of 
what then were considered “super- 
computers.” Altogether they had less 
processing power than today’s smallish 
Pentium-based desktop models, but at 
the time they were a very rare commod- 
ity indeed. And for that reason, scien- 
tists and other researchers were very 
eager to use ARPANet’s computers. 

This perhaps explains why 
ARPANéet’s military origins became ob- 
scured almost from the get-go. Since the 
initial network was only a tiny proto- 
type, it could not feasibly be used for 
military communications even in the 
event of war. Rather than let it sit idle, 
the government provided access to re- 
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searchers—especially those working on 
military contracts. The original idea 
was to keep adding nodes so scientists 
and others could take advantage of 
ARPAN¢et’s computers from remote lo- 
cations. Such growth also had a ben- 
efit for the military: It eventually would 
result in exactly the type of expansive 
postnuclear network the Rand study 
had envisioned; or so everyone thought. 

At least in the early years, the Pen- 
tagon seemed oblivious to any hint that 
ARPANet’s “anarchic” structure gave it 
serious potential to run amok. Perhaps 
the network was not altogether a 
Frankenstein’s monster, but it certainly 
had the capacity to develop a mind of 
its own. ARPANet had been planned 
that way; and hints of this potential 
was available almost from the begin- 
ning. One early study, for example, 
greatly disturbed the Pentagon when 
it showed that a large portion of net- 
work traffic consisted of personal mes- 
sages we today would call E-mail. Net- 
work supervisors were never able to 
quell this practice, and eventually came 
to view it as a necessary evil. After all, 
the scientific uses of ARPANet were 
important enough that no one seriously 
considered shutting it down just be- 
cause researchers also were using it to 
exchange gossip and football scores. 

But E-mail was only the start. Almost 
imperceptibly, control of ARPANet 
slipped from the Pentagon’s hands, 
spurred on by snowballing technology. 
By the late 1970s, ARPANet’s overseers 
had developed ever more efficient meth- 
ods of packing information inside elec- 
tronic “envelopes” with “addresses” that 
could be quickly read and rerouted by 
any node on the system. These “enve- 
lopes” also had a unique feature that 
gave them universal appeal: They 
worked on just about any kind of com- 
puter. Here again, Cold War logic was 
at work. As was obvious to all, military 
planners could not afford to lose the 
services of even a single computer in 
postnuclear America. So the methods 
for creating electronic “envelopes”— 
called “protocols” by programmers— 
had to work “across platforms” (on any 
computer). 

For a variety of reasons, these proto- 
cols were never patented or copy- 
righted. Anyone in the world could use 
them for free—a fact that made 
ARPANéet even more attractive to pro- 
grammers throughout the world; and 
they came in droves. With the passing 
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years, ARPANet expanded well beyond 
America’s shores, following the military 
and its ever-present swarm of contrac- 
tors. These contractors, of course, 
worked for private companies that had 
many interests beyond military con- 
cerns. So in time, an awful lot of non-, 
military types found their way onto 
ARPANet. 

It was during this stage that a group 
of brilliant computer jocks placed a very 
distinctive cultural stamp on the evolv- 
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ing network. They largely came from 
the Cold War generation that had ab- 
sorbed something of the 1960s irrever- 
ence, though many might have been 
dismissed as “nerds” by their 
longhaired contemporaries. These 
emerging digerati were fond of the 
books of J.R.R. Tolkien and George 
Orwell’s 1984, as well as the absurdist 
skits of the British comic group Monty 
Python—facts later evident in the 
Internet jargon they created. And in 
time they proudly gave themselves la- 
bels such as “geeks” and “hackers” that 
once had been used to shun more than 
a few of their number. 

“Geek,” for example, had been a col- 
lege-campus label for any student 
whose fondness of studies was balanced 
by obliviousness to current fashion. Yet 
among these elite network program- 
mers, “geek” took on a tone of praise 
even though it now described a person 
whose nose seemed umbilically at- 
tached to a computer monitor. Likewise, 
“hacker” originally meant anyone skill- 
ful enough to “hack through” the secu- 
rity features of a computer or its pro- 
gramming. But on ARPANéet, it took a 
positive and almost mythic quality. If 
the Old West had created legendary 
cowboys, the Internet, in its pioneering 
days, had done something similar with 
its hackers. Even today, programmers 
worldwide talk about a mythic figure 
named J. Random Hacker who is the 
quintessence of a demanding ethical 
standard called the Hacker’s Code. 

All through the 1970s, the Pentagon 
was generous to these clever if uncon- 
ventional computer programmers. Why 
shouldn’t it be? Anyone who wanted to 
plug in to ARPANet could do so simply 
by using the protocols for creating elec- 
tronic “envelopes,” and the demand for 
access was not onerous at the time. In 
the 1970s, computers and their net- 
works still were expensive enough to 
be confined largely to research-oriented 
facilities. Most were used only by the 
brightest and the best. Besides, the 
military remained intent on creating a 
larger and larger postnuclear network. 
So much the better if private research 
facilities helped foot part of the bill by 
expanding the grid a little more each 
year. If war ever broke out, the mili- 
tary would simply step in and take 
charge. So it seemed. 

But in the early 1980s, the landscape 
of the Internet abruptly changed. A 
sudden explosion of personal comput- 
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ers and inexpensive networking devices 
sent the demand for ARPANet through 
the roof. Network after network joined 
the grid. Because of the ARPANet’s de- 
centralized nature, Washington 
found itself increasingly unable to con- 
trol its own Cold War “military” com- 
munications system. This was because 
each node, being coequal with all oth- 
ers, could link up with other comput- 
ers and networks without necessarily 
getting the Pentagon’s permission. AR- 
PANet’s growth had become uncontrol- 
lable, and its military-related traffic 
quickly dropped into a minority. Worse 
still, cheap computer equipment was 
drawing in a variety of “fringe” groups 
whose philosophies hardly corre- 
sponded with that of the military es- 
tablishment. Discussions of punk-rock 
lyrics now flowed over the same lines 
that once had carried Cold War secrets. 
ARPANet was not quite a 
Frankenstein’s monster, but the fic- 
tional computer “Hal” from the film 
2001: A Space Odyssey came to mind. 

Increasingly frustrated, the Penta- 
gon in 1983 moved its own network 
communications into an entirely new, 
more secure system. But doing so by no 
means ended the network’s life. After 
all, ARPANet had been designed to sur- 
vive even a nuclear attack that sheared 
away large chunks of itself. So it treated. 
the loss of its military component ex- 
actly the same way, simply rerouting 
affected transmissions. The remainder 
of the networked hummed on, just as it 
had been designed to do. 

Something quite remarkable had 
happened: ARPANet had become a free- 
standing network capable of growing in 
an almost organic sense, under no one’s 
effective control, held together by a sys- 
tem of computer protocols anyone could 
use for free. Computers could link up 
by connecting to an existing node any- 
where on Earth, and there already were 
hundreds. Though ARPANet was not 
formally dissolved until 1990, it de facto 
had become the Internet as we know it 
today. 

With the military no longer present 
to object, the Internet grew rapidly in 
the late 1980s. Large science founda- 
tions, government research facilities, 
and educational institutions quickly 
moved in to take advantage of this new 
method of communication and research. 
Their vast computer resources quickly 
filled the technological vacuum created 
when the Pentagon left. Biggest of all 
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was the National Science Foundation, 
which in 1985 constructed a new “in- 
formation backbone” linking American 
colleges to supercomputing resources. 
Called NSFNet, this new facility 
quickly expanded and diversified until 
it made the old ARPANet facilities ob- 
solete. One Web commentator said that 
no one on the Internet even noticed 
when ARPANet’s staff “signed off” (shut 
down) for the last time in June 1990. 

By this time, the Internet already 
formed a massive grid reaching across 
the globe. It especially had become 
popular as a means of sending E-mail, 
a relatively simple task most computer 
users could learn. But E-mail was only 
one small part of the Internet. Its most 
useful features included accessing re- 
_mote computers to perform calcula- 
tions, exchanging information on re- 
quest, and searching through large 
amounts of information quickly. Yet, the 
vast majority of everyday users could 
not be expected to develop some of the 
more sophisticated skills needed to per- 
form these tasks. Bothered by this prob- 
lem, Internet programmers associated 
with a physics research facility called 
CERN in Switzerland began experi- 
menting with ways to make the 
Internet more “user friendly” (easy to 
use). What they developed, with help 
from the Massachusetts Institute of 
Technology, was a brand new feature of 
the Internet called the World-Wide 
Web. The Web is not a physical compo- 
nent of the Internet; it quite simply is 
a new set of “protocols” for transferring 
information. Its goal was to convert the 
Internet into something that could be 
used by anyone able to switch on a com- 
puter. 

By any standards, the World-Wide 
Web was a mind-boggling success. Traf- 
fic on the Web mushroomed so fast in 
the 1990s that many people were 
caught by surprise. Those oblivious to 
the Internet’s history thought the Web 
must have exploded onto the scene from 
nowhere. Companies, governmental 
agencies, and even grade school sys- 
tems rushed to hook up to this phenom- 
enal new communications system. 
Some publishing companies disclosed 
their own surprise with the first mes- 
sages they posted on the Web: a des- 
perate plea for authors who could write 
intelligently about the Internet. Even 
the gargantuan Microsoft Corporation 
found itself in a hasty game of catch- 
up as it watched smaller and newer 
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companies quickly dominate an entirely 
new information industry rapidly grow- 
ing around the World-Wide Web. 

What the Web does is really very 
simple: It sends information over the 
Internet in a way that can be displayed 
in an eye-pleasing, easy-to-use format 
on computer screens. Much of the 
“techspeak” (programmers’ jargon) is 
eliminated. The user then can manipu- 
late or exchange information over the 
Internet using control devices displayed 
directly on-screen. If a computer is us- 
ing the Windows operating system, for 
example, the controls are displayed 
using the standard Windows format 
most users already understand. Even 
better, any kind of computer any- 
where in the world can join the Web. 
How? The answer to that question in- 
volves a piece of equipment called the 
“server.” 


Server 

Servers are computer networking 
devices that connect individual per- 
sonal computers or networks to the 
Internet, usually over phone lines. 
Servers typically can both send and re- 
ceive information. Any exchange of in- 
formation over the Internet involves at 
least two servers: one that is request- 
ing information, and another that is 
sending the information back. And this 
information may well pass through 
scores of nodes around the globe before 
reaching its destination. The act of re- 
questing information from a server via 
the Internet is called a “hit.” System 
administrators often brag about how 
many “hits” their servers have taken 
on a particular day, which widely is 
viewed as a measure of success. 

Problems can develop whenever one 
or both of the servers in the exchange 
are too busy with other Internet re- 
quests to respond, which often happens 
on the crowded “information superhigh- 
way.” Other problems occur if a server 
has “crashed” (quit working), has been 
programmed not to send the type of in- 
formation requested, or where the con- 
nection between the two servers is bad. 
It is also possible for information to 
become corrupted or to completely van- 
ish on the Internet. Your message, for 
example, could enter a node that 
crashes before it can relay the electronic 
“envelope” on toward its destination. 
Another problem is that someone could 
intercept and alter an Internet message 
before it reaches its destination, which 


is why companies now are pouring mil- 
lions into “encryption” technology that 
converts information into codes whose 
accuracy can be verified. The verifica- 
tion is called an “electronic signature,” 
which typically is the sum of a complex 
math equation based on the unique 
qualities of that document. If so much 
as a single letter of the document has 
been altered during transmission, then 
the sum would be inaccurate and the 
alteration would be detectable. Digital 
signatures are of such enormous impor- 
tance that states such as Florida al- 
ready have moved in to regulate them.’ 

When information you have re- 
quested fails to reach you, your com- 
puter usually will display an error mes- 
sage containing strange acronyms and 
cryptic requests. My own computer of- 
ten flashes something like, “Cannot lo- 
cate DNS entry. Please check URL.” 
Messages of this type may sound rather 
frightening, but they really are only 
your computer’s way of grumbling. 
Whatever you see on your own screen, 
just remember one thing: Don’t panic. 
People who write computer programs 
are an odd bunch who get a little lazy 
(or perhaps mischievous) when it comes 
time to actually write the words for er- 
ror messages. So they simply develop a 
single message sufficiently disquieting 
to cover any mishap short of nuclear 
holocaust. It is always a good idea to 
follow a “Rule of Three” when request- 
ing information over the Internet: Try 
at least three times before you give up. 
The Internet is still very new and a lot 
of things can go wrong, but usually it’s 
only temporary. 

Finally, each and every server must 
do one thing before it can join the 
Internet—register its “address.” 


Address 

We mentioned the subject of “ad- 
dresses” earlier in reviewing the 
Internet’s history. One of the key fea- 
tures of the Internet is the ability to 
stamp each packet of electronic infor- 
mation with an address that can be 
read by any node in the grid, for for- 
warding to its final stop. You, the user, 
obviously must provide the address if 
this journey is to be successful—which 
of course means you must actually 
know the address beforehand. In simple 
terms, an address is nothing more than 
a series of keyboard characters contain- 
ing no spaces that tell Internet comput- 
ers where a particular server is located. 


= 
: 
| 
f 
{ 
i 
} 
| 
* 
| 
] 
{ 
i 
| 

ie 
: 


working with the legal profession 
since 1889 


ALE, 


County Courthouse 
Mount Clemens, Michigan 
Serigraph by Constance A. Powell 


Adrian, Michigan's ornate stone courthouse serving Lenawee County. 


INCE FIRST AMERICAN TITLE INSURANCE COMPANY 
was founded over one hundred years ago, the company has 
earned a reputation of quality service to the legal profession. 


With 300 offices and 4,000 agents nationwide, First American® continues 
to be an important partner to the nation's lawyers. 


AME 
Rig 


4 
+ 


First American Title Insurance Company 


STATE OFFICE: 2807 REMINGTON GREEN CIRCLE, TALLAHASSEE, FL, 32308 « (904)386-7186 
NATIONWIDE TOLL-FREE: (800) 544-3391 
CORPORATE HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 * (714)558-3211 
SERVING TITLE INSURANCE NEEDS THROUGHOUT NORTH AMERICA 
Affiliated with The First American Financial Corporation 


er, : 
| 
CS) AAR AS 


The address also can include more de- 
tailed information that tells exactly 
where specific information is located 
within a server’s various directories. 
The address is sometimes called a 
“URL” (“uniform resource locator”) or, 
more loosely, a “site” or “Web site.” 

All addresses must follow an inter- 
national standard called the Domain 
Name System (“DNS”) established by 
computer programmers world-wide and 
maintained by a coordinating author- 
ity called InterNic. Most addresses be- 
gin with the prefix “http://,” meaning 
hypertext transfer protocol (the inter- 
national standard developed by CERN 
for transmitting information on the 
World-Wide Web). Other prefixes 
include “ftp://” (“file transfer protocol,” 
referring to one of several approved 
methods of transmitting computer 
files between computers over the 
Internet). 

Apart from the prefix, addresses can 
contain many separate pieces of infor- 
mation, which always are separated by 
a period (often called a “dot”) or by a 
forward slash (“/”). Each piece of infor- 
mation tells the computer a little bit 
more about the location of information 


on the Internet. For example, the piece 
“us” means that the information is in 
the United States, and “.fl” means it is 
in Florida. The Florida Supreme Court 
can be accessed at the following ad- 
dress: 
http://justice.courts.state.fl.us/courts/ 
supct/ 

You can easily parse this address into 
its individual components. The segment 
“http://” lets the computer know it is 
looking for a server capable of trans- 
ferring information using the hypertext 
transfer protocol. Next, the segment 
“justice.courts.state.fl.us/” provides the 
unique DNS address for the Florida 
Supreme Court’s server, which is lo- 
cated in the Supreme Court Building 
in Tallahassee. And the segments 
“courts/” and “supct/” respectively iden- 
tify a directory and subdirectory located 
on the server. By using this full address 
on the Internet, you will load the 
Florida Supreme Court’s “home page” 
onto your computer. 


Home Page (or Simply “Page”) 

Home pages are computer programs 
containing information that, when 
stored inside a server, can be accessed 
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over the Internet and displayed on a re- 
mote video monitor as though they were 
documents. They are the most charac- 
teristic feature of the World-Wide Web, 
having been invented by CERN to per- 
mit a more user-friendly environment 
for Web users. “Home page” sometimes 
is used more loosely to mean the same 
thing as “address,” “site,” or “URL.” If 
a person or business has posted an en- 
tire collection of pages on the Internet, 
the phrase “home page” sometimes is 
used to refer only to the main page, with 
all others being termed simply “pages.” 
However, entire collections also may be 
referenced with the plural “home 
pages.” 

The information in a home page is 
written in computer language that can 
be transmitted over the Internet in elec- 
tronic form. When that information 
reaches its destination, it is interpreted 
by the end user’s computer and dis- 
played on the monitor. Because differ- 
ent computers may interpret the 
graphic aspects of the information dif- 
ferently, these documents can look quite 
different from computer to computer. 
However, the basic text of the electronic 
document remains the same because it 
is written in a special computer lan- 
guage called HTML. 


Hypertext Marku 
Language (or “HTML”) 

The Hypertext Markup Language is 
a relatively simple computer language 
designed to reproduce words on a com- 
puter video screen no matter what type 
of hardware or software the computer 
is using. It was invented by CERN. All 
home pages are written in HTML. Like 
its Internet predecessors, HTML was 
specifically designed to function “across 
platforms” (between different types of 
computers). Today’s World-Wide Web 
would not have been possible without 
HTML because so many different kinds 
of computers are used throughout the 
world, and not all talk the same lan- 
guage. HTML can be deciphered by any 
computer that has the appropriate 
“helper software,” though again, with 
variation from computer to computer. 

Variation occurs because the people 
who invented HTML did not care if the 
words looked different on different com- 
puters: The original idea was simply to 
transmit information and nothing 
more. In other words, HTML at first 
was concerned only with substance, not 
with style. Some of the most annoying 
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problems of HTML arise from the fact 
that it was never designed to do any- 
thing other than reproduce words on a 
monitor, but the Internet now is being 
used for many other things. For this 
reason, yo& may notice that fancy 
graphics, animations, or other decora- 
tions make everything slow down on 
your computer, whereas pages contain- 
ing only text work very quickly. This is 
because HTML text “downloads” very 
fast over the Internet, but space-hog- 
ging graphic files do not—a problem 
that nevertheless is on the verge of be- 
ing solved. 


Download (or Simply “Load”) 
Downloading information is the act 
of receiving a home page or any other 
kind of electronic information from the 
Internet into your computer. “Loading” 
can mean somewhat different things in 
different contexts. You have “loaded” a 
home page into your computer’s tem- 
porary memory when it appears on your 
video monitor. The computer coding for 
this home page also is often stored on 
your hard drive in a special temporary 
file called a “cache,” where it can be 
quickly accessed if you decide to return 


to it later. However, you also can “load” 
that same home page onto your 
computer’s hard drive by “saving” it to 
one of your own files. This puts it in a 
more permanent form. 

Today, Internet technology has ad- 
vanced so significantly that you now 
can “load” whole programs directly from 
the Internet, which then will operate 
on your computer like any other pro- 
gram. At present, some of the most 
popular kinds of “downloadable” pro- 
grams are simple animated graphics 
that appear to be “embedded into” (part 
of) a home page you are viewing. A 
brand new “cross-platform” program- 
ming language called Java is making 
animations and other similar programs 
more common on the Internet. Other 
companies are rushing into this mar- 
ket at break-neck speed, and some al- 
ready offer a way of transmitting “mul- 
timedia” programs (those including 
both sound and visual elements) that 
display a kind of interactive movie. 

Some people think that in the future 
you will be able to access almost any 
type of program you want, including 
word processors and spread sheets, di- 
rectly from the Internet without hav- 


ing to store them on your own hard disk. 
A big advantage here would be that the 
program you are using could be auto- 
matically updated and you would not 
need to store bulky computer programs 
on your own hard drive. One possible 
profit-making use «*the Internet would 
be to sell access to a package of soft- 
ware that the user’s computer auto- 
matically would load over the Internet. 

With some exceptions, all the infor- 
mation you download from the Internet 
will be interpreted by a “browser.” It is 
your browser that decides exactly how 
the electronic document will appear on 
your video monitor. 


Browser (or “Web Browser”) 
Browsers are computer programs 
that, in their earliest forms, could in- 
terpret HTML to correctly display text 
on a video monitor. Today browsers 
have become much more sophisticated 
and often can also download and dis- 
play graphics and can load programs 
into the computer. One of the most 
popular and sophisticated Web brows- 
ers in the world is Netscape. Netscape 
is by no means the only browser now 
available, though it is the most popu- 
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lar. After being stunned by the World- 
Wide Web’s sudden emergence, Micro- 
soft Corporation now has distributed its 
own competing browser called the 
Internet Explorer. And it already is 
clear that Netscape and Microsoft will 
engage in a global | ‘yattle to dominate 
the new information market created by 
the Internet. 

Keep in mind that different brows- 
ers will tend to display electronic docu- 
ments differently, especially graphic or 
stylistic elements of those documents. 
Thus, what you see on your screen may 
not be exactly the same thing someone 
else will see. But the one thing all 
browsers share in common is the abil- 
ity to display “hypertext links.” 


Hypertext Link 


Perhaps the most unique feature of 
the World-Wide Web is the hypertext 
link. This is underlined text in a home 

page that usually (though not always) 
is highlighted in a color different from 
the surrounding text. Once a link is 
“hot” (functional), clicking on it with 
your mouse arrow automatically tells 
your computer to find yet another home 
page on the Internet and load it into 
your computer. Whoever designed the 
page can program the link to load any 
other page located anywhere on the 
World-Wide Web by reference to its ad- 
dress or URL. Such documents are 
“linked.” 

The ability to create hypertext links 
in home pages is another feature that 
makes HTML and the Internet unique. 
Hypertext links allow you to “browse” 
(follow links) through many different 
home pages. A hypertext link is some- 
thing like an automated footnote that 
takes you directly to the entire docu- 
ment that has been referenced. 
Hypertext links thus provide an impor- 
tant way of performing research on the 
Internet. When using the Internet, you 
may not be able to find the particular 
home page or information you want, but 
you often can find a howe page dealing 
with the same or a similar subject. If 
this page contains more hypertext links 
on that same subject, you can “follow 
them” (click on them) to see if they 
might lead you to more pertinent infor- 
mation. 

A special kind of hypertext link in 
documents is called a “mail-to link.” 
When you click on such a link, a spe- 
cial computer form pops up on your 
screen for you to send Internet E-mail 
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to a person designated by that link. E- 
mail is sent to a special kind of address 
that always includes the “at” symbol or 
“@,” which helps identify the recipient. 
Not all browsers have this feature. Be- 
ware, however, how freely you allow 
such links to be used. The Internet has 
a wonderful global-village atmosphere, 
but there also are those who “surf the 
Net” (use the Internet) for mischief. For 
example, if you had a “mail-to link” on 
your own personal home page, someone 
might use it to “flame” (insult) you— 
something that also can happen with 
chat groups. 


Chat Group 

This is a special kind of exchange on 
the Internet in which people can send 
messages back and forth to anyone who 
has been given access to the group. 
Barring any special problem, these ex- 
changes can occur in real time, so that 
an actual discussion takes place. Al- 
though the name is somewhat decep- 
tive, “chat” lines to date have worked 
chiefly by exchanging written mes- 
sages, not by using live audio—though 
this also is now changing. Netscape and 
Microsoft, for example, already have 
added new features to allow live audio- 
conferencing over the Internet. The best 
thing about Internet audiocon- 
ferencing is its cost—nothing, beyond 
the price of hooking up to the Internet. 
This feature could even be used as a 
means of conducting audio classes or 
seminars over the Internet, at very 
little cost compared to conferences held 
live in a meeting room. There also are 
now a variety of new programs that al- 
low you to use the Internet as though 
it were a telephone line, though this 
feature is not very reliable today. Re- 
cently I was able to exchange only a few 
words over the Internet with a woman 
in South Africa. Though our line quickly 
went dead, I still marvel at the fact that 
this exchange of greetings spanned half 
the globe, at no cost. 

Other chat lines are very specialized, 
and there already are chat groups con- 
fined to legal issues. Moderated chat 
groups (those in which irrelevant mes- 
sages are weeded out by the “owner” of 
the chat group) tend to remain on point 
better, though at the cost of censorship. 
It also is possible to set up a chat line, 
written or in audio, so that users can 
access it only if they know the proper 
password. For example, anyone con- 
ducting a legal seminar on a chat line 
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easily could restrict access by using 
password protection. 

Unmoderated chat groups and those 
without passwords have a pronounced 
tendency to get way out of control in 
today’s rambunctious Interaet environ- 
ment. Being flamed is a distinct possi- 
bility. A serious discussion about the 
intricacies of stare decisis, for example, 
could only digress when suddenly bar- 
raged with a flurry of nouns and adjec- 
tives mother never uttered. Who might 
do such a thing?—Lawyer-hating 
“cyberpunks” (hackers described by the 
Hacker’s Dictionary as “trendoids in 
black leather”) or “weenies” (adolescent 
geeks or the adult equivalent). Worse 
still, the chat group or some of its mem- 
bers might be subjected to a “virtual” 
(computer generated) attack by people 
who simply don’t like your kind of folk. 
Lawyers once again come to mind. In 
other words, the entire chat group 
might become the victim of a “spam.” 


Spamming 

This is the act of sending E-mail or 
other Internet transmissions abusively. 
Spamming originally meant simply 
sending junk E-mail over the Web, es- 
pecially commercial solicitations. Pre- 
dictably, the most notorious early case 
of spamming involved lawyers who in- 
undated servers in the southwestern 
United States with thousands of un- 
wanted solicitations. But the meaning 
of “spam” has broadened in time so that 
it can include “flaming” aimed at a 
group, or the act of bombarding a single 
server with repetitious E-mail (also 
called “mailbombing”). 

If you are wondering where the name 
“spam” originated, look no further than 
your grocer’s shelf. Though I am sure 
the makers of Spam brand potted meats 
are writhing in their boardroom chairs, 
the Internet’s use of “spam” reportedly 
began as a kind of analogy: The value 
of spam E-mail was thought to be 
rather poor on the nutrition scale. 
Internet lore holds that this usage was 
inspired by a comic skit of Monty Py- 
thon, a group of British comedians 
popular among early Internet geeks 
and hackers. All spamming is widely 
thought to violate “netiquette” (a dimly 
defined standard for behavior on the 
Internet). There presently is no recog- 
nized “Miss Manners” of the Web, so 
Netiquette largely is in the eye of the 
beholder. 

Spamming is one of several new prob- 
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lems created or worsened by the 
Internet, which is only to be expected 
when a new medium is born. Two other 
significant problems are the spread of 
computer “viruses” over the Internet 
and the possibility of someone using an 
Internet server to obtain restricted in- 
formation. These problems now are 
being addressed by new technologies 
such as “firewalls” and “antivirus soft- 
ware.” 


Firewall 

A firewall is a method of configuring 
a server and its software to restrict 
Internet access going in or out of a com- 
puter or its “local area network” or 
LAN. (LANs often link personal com- 
puters inside a particular office or com- 
pany.) As noted above, a person who 
might try to break through your 
firewall originally would have been 
called a “hacker.” Today, a hacker who 
intends to breach security for malicious 
reasons is more often called a “cracker” 
(one who cracks security). I have even 
stumbled across Web pages discussing 
the fine distinction between “hack- 
erdom” and “crackerdom,” and how far 
“hackish” misbehavior must go before 
it is “crackerly.” (And they honestly 
think they’re different from lawyers.) 

Incidentally, there actually are be- 
nevolent reasons why someone might 
try to hack through a firewall. System 
administrators often challenge their 
distinguished colleagues (i.e., “competi- 
tors”) to break through a firewall, which 
of course helps identify weak points in 
the security arrangement. I understand 
administrators win bragging rights if 
their firewalls prove the bigger and the 
stronger. There is something Freudian 
here. 

Firewalls can be used not only to keep 
certain people out of your computer or 
LAN, but they also can work in reverse: 
to prevent legitimate computer users 
from obtaining prohibited material over 
the Internet. The government of China 
recently carried the art of firewall cre- 
ation to new heights by building one 
around their entire nation, presumably 
to prevent the billion or so Chinese from 
being contaminated with political incor- 
rectness. But the same idea also works 
on a smaller scale. Employers no doubt 
would have legitimate concern if a 
worker was spending an inordinate 
amount of time on-line to a Swedish 
Web site with far too many X’s in its 
address. Firewalls can prevent such 


Viruses are now so 
common and 
widespread that 
anyone operating a 
LAN or freestanding 
computer without 
up-to-date antivirus 
software is taking a 
big risk 


transactions. 

They also can provide some protec- 
tion from the spread of computer vi- 
ruses, though anti-virus software is far 
more effective in this regard. 


Virus 

Yes, even computers catch cold. We 
call them “viruses”—small computer 
programs designed to “reproduce” by 
inserting exact copies of themselves 
into other benign programs without the 
user’s knowledge. Viruses usually come 
to life only if a user runs the “Trojan 
horse” program in which they reside. 
This can be a special problem if the pro- 
gram is one used frequently, such as a 
word processor. Another less common 
variety of computer ailment called a 
“worm” does not attach itself to pro- 
grams, but instead is designed to propa- 
gate itself repeatedly until it fills up the 
memory of an entire network. The so- 
called “Great Worm of 1988,” for ex- 
ample, clogged 10 percent of all 
Internet hosts, leaving administrators 
the distinctly peculiar task of “deworm- 
ing” their computers. We can only hope 
computers do not develop fleas. The 
term “virus” often is used in a generic 
form to include “worm.” (The word 
“worm” probably came from Tolkien’s 
books, where it meant “dragon.”) 

Viruses can range from the merely 
annoying to the grotesquely destruc- 
tive. For example, a virus might sim- 
ply flash a message describing you as a 
species of toad. Or it could wipe out 
every last speck of information on your 
computer. All viruses are created by 
people—geeks who apparently have 
nothing better to do with their time. We 
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fortunately have not yet reached the 
point where computer viruses evolve in 
the manner that human viruses do. 
When that day comes, we really ought 
to'start looking for a new planet. 

Viruses often are given fanciful 
names, a fact that reflects the use (or 
misuse) of creative energy on the 
Internet. One of the most famous is the 
Michelangelo virus that was designed 
to destroy computer memory only on 
the day of the Renaissance artist’s 
birthday. Others have military moni- 
kers, like the “Stealth” family of vi- 
ruses. Movie buffs are well represented 
among the authors of computerized 
pestilence, as demonstrated by viruses 
called Terminator, Raptor, Psyco, 
Alien.1356, and Arachnophobia. A few 
viruses come from people who have 
some familiarity with the mental 
health profession, like the Psychosis 
virus. Among the largest family of vi- 
ruses is one called “Silly,” which of 
course is quite distinct from another 
named “Sirius.” And lastly, there are 
viruses given names that are appeal- 
ing to anyone fixated at a more-or-less 
adolescent level (i.e., a classic “weenie”), 
such as the Puke and StinkFoot vi- 
ruses. 

The emergence of computer viruses 
has led to an entirely new class of pro- 
grams that can detect and eradicate 
them, much as antibodies do with bio- 
logical viruses. The medical analogy 
works at another level, too. Like anti- 
bodies, antivirus software must be pro- 
grammed to recognize each virus indi- 
vidually. As a result, antivirus software 
needs to be updated constantly. Viruses 
can be fabricated in a few minutes by 
anyone familiar enough with comput- 
ers, SO new ones are constantly emerg- 
ing. Today’s antivirus programs typi- 
cally are designed to be updated with 
new data files posted for free on the 
Internet, which allow the programs to 
detect new kinds of viruses. Most 
browsers include at least some 
antivirus capabilities, but no one seri- 
ously thinks that this alone provides 
sufficient protection. 

Viruses are now so common and wide- 
spread that anyone operating a LAN or 
freestanding computer without up-to- 
date antivirus software is taking a big 
risk. Even if the LAN or computer has 
no link to the Internet, an automatic 
check for viruses should be conducted 
at least every day. Many automatic pro- 
grams are available, and they generally 
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are not expensive. 

A whole new class of antivirus pro- 
grams now is being developed that adds 
yet another layer of protection for per- 
sons using the Internet: They automati- 
cally check certain kinds of information 
for viruses before they are downloaded 
from the Web. As a general rule, the 
greatest risk of “catching a virus” on the 
Internet comes from downloading soft- 
ware, not from simply browsing 
through home pages. Thus, LANs or 
computers that will be used to down- 
load software should be protected with 
the type of software described above. 

A word of caution is in order about 
overreacting to the threat of viruses. 
Some may be tempted simply to pro- 
hibit the downloading of any computer 
program from the Internet; and it is 
possible to configure a firewall to 
achieve this effect. However, the 
Internet is evolving in such a way that 
this type of solution will not be work- 
able in the long run. As noted earlier, 
there is a general movement toward 
using the Internet as a place where 
large amounts of information—includ- 
ing computer programs—are stored on 
a more-or-less permanent basis. This 


frees up memory on LANs and perscnal 
computers. 

This trend probably will continue as 
computer programs become ever more 
sophisticated and ever larger. One 
manufacturer already is marketing a 
“stripped down” and rather inexpensive 
computer that is specifically designed 
to access the programming it needs over 
the Internet, allowing for a smaller and 
less costly memory system on the com- 
puter itself. Of more immediate impor- 
tance, however, is the fact that there 
are many kinds of Internet programs 
now available for dowaloading that ac- 
tually enhance a computer. Many of 
these are free. Of special importance to 
lawyers are “portable document view- 
ers.” 


Portable Document Viewers 
One of the biggest problems on the 
Internet today involves the transmis- 
sion of documents created with differ- 
ent word processors. As a general rule, 
such documents cannot be displayed as 
“home pages” because they are not writ- 
ten in HTML. One solution is a new 
type of program called a “portable docu- 
ment viewer,” which can display a word- 
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processor document exactly the way it 
originally was written. Special “helper” 
programs are needed to achieve this 
result, but they typically are available 
for free over the Internet. 

There is a pressing need for portable 
document technology today, especially 
for legal documents. HTML was never 
written with lawyers in mind, and it 
presently is incapable of reproducing all 
legal documents in a manner that 
meets the needs of daily law practice. 
Legal forms are the most notorious 
problem, because HTML cannot render 
their layout in a way that will look the 
same on all computers. To at least some 
end-users, the legal forms would be 
simple gibberish. Portable documents, 
however, typically are displayed on the 
video screen exactly as if a snapshot 
had been taken of the original paper 
version or “hard copy.” Moreover, people 
using portable document viewers can 
print all or part of the text, can save it 
to disk, can conduct a word search, or 
can even cut and paste pieces of the 
document into another text file. 

The two most widely used portable 
document programs today are Adobe’s 
Acrobat and Corel Corporation’s Envoy, 
both of which may be downloaded for 
free over the Web. Both have strengths 
and weaknesses, and neither can be 
considered the perfect answer to the 


needs of the legal profession. Acrobat 


is the one most scrupulous about pre- 
serving a document’s original appear- 
ance, which perhaps explains why it 
has become an early favorite in the le- 
gal profession. But this result is pos- 
sible only because Acrobat documents— 
and the Acrobat viewer program 
itself—take up more memory and are 
slower. Envoy creates smaller and 
faster files, but this speed is achieved 
only because Envoy does not reproduce 
all typefaces or “fonts” exactly the way 
they originally appeared. As a general 
rule, the reproduction of fonts only be- 
comes a problem in Envoy if the docu- 
ment contains a font that is not the 
standard alphabet used by European 
languages such as English. Thus, with 
some forethought, an Envoy author can 
work around the problem. Envoy pre- 
serves all other features, including foot- 
notes and page breaks, very faithfully. 

Many people wonder why companies 
just give away portable document view- 
ers, but there is a very real and potent 
economic reason for doing so: Portable 
documents are useless—i.e., they pro- 
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duce no profits for the company—un- 
less the general public has free and 
ready access to the means of viewing 
them. The leader in this area was 
Adobe, which wisely realized it still 
could make money by selling the pro- 
gram needed toconvert normal text files 
intoAcrobat format. In other words, you 
can view the documents for free, but 
you have to pay to make them. This puts 
the financial burden on the one who 
wants to publish over the Internet. 

Portable document viewers are grow- 
ing increasingly sophisticated. Today, 
both Acrobat and Envoy are available 
either as freestanding programs or as 
Web browser “plug-ins.” 


Web Browser Piug-ins 

A plug-in is a computer program that 
usually cannot operate alone but allows 
a browser to do something it normally 
would not be able to do. Both Acrobat 
and Envoy now have plug-ins that al- 
low users to view portable documents 
directly inside the Netscape browser, 
for example. This can save considerable 
time. Previously, portable documents 
had to be downloaded onto disk from 
Netscape and then viewed by leaving 
the browser and opening the freestand- 
ing viewer program. In other words, you 
needed one program to download the 
document, but another to view or print 
it. The plug-in lets you do all of these 
things inside the browser. 

Plug-ins also can do many other 
things. There now are plug-ins that al- 
low Netscape to display movies on the 
monitor, to play audio recordings on 
computers equipped with speakers, and 
to display complex interactive anima- 
tions. The day is fast approaching when 
courts can “broadcast” their proceed- 
ings directly on the Internet to anyone 
who cares to watch. Some states, nota- 
bly Washington, already are experi- 
menting with this new technology. Con- 


tinuing legal education seminars might 
| these futuristic ideas can be fulfilled. 


be conducted “on-line” (over the 
Internet) in much the same manner, 
eliminating both time wasted on travel 
and—sadly— the associated tax write- 
offs. With the use of proper security 
software, lawyers and judges could even 
interact with one another over the 
Internet for depositions or court hear- 


In the more distant future we may 
see the Internet and other forms of 
mass media begin to overlap each other, 
a process likely to be hastened by re- 
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cent changes in federal telecom- 
munications law. While cable compa- 
nies today boast a hundred or so tele- 
vision channels, it is entirely possible 
that the Internet could offer tens of 
thousands of “channels” that consist of 
Web pages displaying video with accom- 
panying audio. People would watch 
them just like television. Eventually 
it will be possible for people to “rent” a 
home video directly over the Internet 
for viewing at leisure. The Internet also 
can do many things previously con- 
ducted by telephone, as demonstrated 
by the emergence of audioconferencing 
on the World-Wide Web. A day may 
come when the media we today know 
as television, the Internet, and the tele- 
phone are indistinguishable from one 
another, forming a single gigantic me- 
dium through which entertainment and 
communications are distributed on a 
global basis. This explains why some 
very large telecommunications compa- 
nies such as AT&T have jumped into 
the Internet in a big way, even though 
the immediate prospects for profit are 
not all that great. 

Two hurdles remain, however, before 


First, not all browsers can handle such 
sophisticated programming. High-tech 
home pages, in other words, can limit 
your audience in today’s world. For that 
reason, many people who create home 
pages often avoid fancy flourishes—at 
least for now. Obviously, the continu- 
ing advances in technology mean this 
hurdle soon will topple. Even today it 
is possible to create “intelligent” Web 
pages that automatically conform 
themselves to the browser actually in 
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use. For example, programmers can 
create a page that checks out the soft- 
ware of the end user’s computer and 
then writes a page specifically designed 
for the needs of that software. 

The second problem is something 
called “bandwidth,” which poses a 
somewhat more expensive dilemma. 


Bandwidth 

Bandwidth refers to the capacity of 
telecommunications cable and con- 
nectors to transmit electronic informa- 
tion. Think of bandwidth as the volume 
of a pipeline. If the pipe is narrow, any- 
thing passing through it will move more 
slowly. Moreover, even if the pipe is 
wide, you still have a problem if the 
valves at each end are so small they can 
only let a little bit through at a time. 
Information traveling over the Internet 
works much in the same way. Some 
types of cable handle transmissions 
better than others, which increases the 
“volume” of the information pipeline. 
Likewise, the server sending or receiv- 
ing information over the Internet acts 
as a valve that will slow down every- 
thing else if it cannot let information 
pass quickly. 

Telecommunications cables devel- 
oped earlier in this century obviously 
were never designed to transmit large 
amounts of “digitized information” (in- 
formation converted into the binary 
dots and blips used by computers). 
However, new technologies are likely to 
overcome current problems. Perhaps 
the biggest hurdle today is the “infor- 
mation valve” located at your home or 
office, also known as the traditional 
telephone. In simple terms, today’s tele- 
phones and their related hardware 
handle digitized information very 
poorly. This is because many are still 
using the basic technology developed by 
Alexander Graham Bell. 

One method of solving this problem 
is a new technology called Integrated 
Services Digital Network (ISDN), 
which allows a single telecommunica- 
tions cable to act as though it actually 
consists of several cables. Using ISDN, 
a phone line can transmit enormous 
volumes of information both backward 
and forward every second. It is even 
possible for different people in a house- 
hold to conduct two separate phone con- 
versations over the exact same cable 
without having to install a second 
phone line (and without having to lis- 
ten to each other). This opens the “in- 
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formation valve” much wider and thus 
can speed all Internet transactions. 


Although ISDN has the advantage of | 


using existing cables, it generally re- 
quires end users to buy new hardware 
and special phone sets. This can be a 
considerable expense for Internet us- 
ers. As a result, some have looked for 
other solutions. One idea would actu- 
ally move the Internet onto cable tele- 
vision wires, which can transmit huge 
amounts of information quickly. How- 
ever, commercial and legal obstacles 
may make television cable unrealistic 
in the immediate future. This is be- 
cause the cable industry consists of 
many different companies that each 
own their own wiring systems, which 
in turn are regulated to some degree 
by hundreds of local governments. 
Stringing all of these systems into a 
single network could be a daunting 
task. Other possible solutions present- 
ly are too expensive, such as convert- 
ing the entire national communications 
system over to fiber-optic cable. 

The current bandwidth limits explain 
why Internet connections sometimes 
are painfully slow or falter altogether. 
Compounding the problem are still 
other factors: Servers may be over- 
loaded at certain times of the day, and 
Web pages may be designed poorly. For 
example, you and your firm may be es- 
pecially proud of that 50-megabyte (i.e., 
BIG) logo your graphic artist created 
for you. But do not expect Internet us- 
ers to sit around for the 30-odd min- 
utes it may take to download. A home 
page bloated with graphics can be the 


proverbial camel squeezing through the- 


eye of a needle. That is why good Web 
page designers restrict the number of 
graphics they use on any single page. 
It is also why Web pages should never 
be too long. 

Even with limited bandwidth, the 
Internet today still is capable of re- 
markable back-and-forth exchanges of 
information. You ask for information, 
which then is sent back to you from a 
distant server. Because the collective 
“memory” of the Internet is potentially 
limitless, even the most arcane and de- 
tailed kinds of information can be 
stored on it in retrievable form, vastly 
increasing the world-wide ability to 
gather knowledge. Archivists through- 
out the world clearly have gotten the 
message. They now are rushing to post 
information that previously could not 
be widely distributed because the cost 
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overwhelmingly outweighed the ben- 
efits. Repositories of knowledge as lofty 
as the Vatican and the Library of Con- 
gress already are on-line, with count- 
less others following suit. And this fea- 
ture is why legal research ori the Web 
is not merely workable, but inevitable— 
which brings us to the next topic in this 
primer. 


Legal Research on the Internet 

The two-way exchange of information 
on the ’Net generally is accomplished 
through special computer programs 
called “search engines,” which show 
great promise for legal research. These 
engines are loaded onto a server that 
has a “database” (organized collection 
of information). After receiving the cor- 
rect prompt via an Internet message, 
search engines pop to life and search 
through the entire database. Searches 
can take many familiar forms, includ- 
ing the key-word and title searches 
known to anyone who has used 
WestLaw or Lexis. Once the search en- 
gine finds a match, it takes the infor- 
mation and sends it back over the 
Internet to the computer that requested 
it. For example, simple search engines 
can sift through an entire collection of 
Web pages and automatically link the 
end-user to the page where the infor- 
mation is located. More sophisticated 
search engines can generate a custom- 
made Web page tailored to the specific 
request received. Web pages created 
this way are not actually stored any- 
where on the Internet, but exist solely 
for the single transaction. 

The most sophisticated search en- 
gines use special programs to catalog 
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thousands or even millions of home 
pages located on the World-Wide Web. 
Perhaps the best known of these is Ya- 
hoo!? (exclamation mark intended), 
which made headlines in 1996 when its 
owners finally took the company pub- 
lic on the stock exchanges. Search en- 
gines of this type do not actually scan 
the entire Web while you sit in your 
chair. Current technology would render 
such a search too slow to be practical. 
Instead, these engines periodically up- 
date a special kind of compressed da- 
tabase maintained by programmers. 
Databases of this variety can include 
anything programmers wish to add. 
Most have a more-or-less sophisticated 
collection of key words from Web pages 
that have been scanned for inclusion. 
Each database has its own strengths 
and weaknesses, but none claims to be 
a completely accurate reflection of the 
World-Wide Web at any given moment. 

Like several other sophisticated 
search engines, Yahoo! includes a spe- 
cial addition to aid research: a highly 
detailed index broken down by subject. 
Indexes of this type are very useful for 
those who would like to sort through a 
listing of various resources dealing with 
the same topic. The existence of the 
index also suggests another property of 
many search engines: They sometimes 
are selective in what they include in 
their databases. Someone is actually 
choosing what is listed and what is not. 
No shortage of consternation has re- 
sulted among digerati. Web-page de- 
signers world-wide have a pronounced 
tendency to think their particular home 
page hovers somewhere near the roof 
of the Sistine Chapel. The failure to be 
listed not only feels like a snub to art, 
but it also is sometimes denounced with 
one of the worst expletives known to 
geeks and hackers: “censorship.” People 
using the Web for research, meanwhile, 
cannot count on these “moderated” 
search engines to pull in the most up- - 
to-date material available on a subject. 
The very fact that someone is moderat- 
ing dictates a built-in delay. There has 
been a predictable reaction. 

While Yahoo!’s format dates to the 
early days of Web technology, a whole 
new variety of search engine has been 
developed that takes a far more high- 
tech and inclusive approach. Its motto 
is “Everybody’s invited.” On a regular 
basis, the owners of these search en- 
gines unleash something called a “spi- 
der” or “crawler” that travels through- 
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out the known reaches of Cyberspace 
collecting information from home 
pages. When the spider returns to its 
lair, it can dump literally millions of 
Web pages into the database used by 
the search engine. All of these then are 
available to be searched by anyone on 
the Internet. The most sophisticated 
can perform key-word searches through 
millions of web pages that have been 
compressed into the database. While 
this approach has a more democratic 
spirit, it also commonly provides search 
results laden with meaningless garbage 
and silly drivel. The researcher then 
must sort through useless material to 
find the few nuggets of relevant infor- 
mation. 

Anyone using the Web for research 
would be wise to try several different 
search engines and index lists, espe- 
cially in law-related research. At 
present, the Web still will not provide 
the legal researcher with the kind of 
detail routinely needed, such as pin- 
point citations. However, the Web al- 
ready is shaping up as an excellent 
“finding tool” that can help point re- 
searchers in the right direction. Web 
search engines also can provide invalu- 


able information on more specialized 
subjects, including medicine. For ex- 
ample, the Supreme Court of Florida a 


“That's right, Judge. | want a restraining 
order on all butchers, supermarkets, 
and restaurants.” 


few years ago addressed an unusual 
case involving a rare medical condition 
known as anencephaly. Because the 
court was not then hooked up to the 
Internet, the library staff compiled 
documents on anencephaly by visiting 
various libraries, gathering profes- 
sional periodicals, and making stan- 
dard interlibrary loan requests. Today 
such work can be done directly on the 
Internet. For example, a search engine 
called the Magellan Internet Guide® 
quickly retrieved 50 documents on the 
subject. Other search engines could pull 
in still more. And all of these searches 
are of resources available on a world- 
wide basis. A good resource for quickly 
accessing various search engines is a 
“search page” maintained by Netscape.‘ 
You might try the same query on sev- 
eral different engines to see how each 
operates. 

Some of the best legal research re- 
sources today are those maintained in 
index lists. The Supreme Court of 
Florida maintains an extensive list® 
with a focus on in-state resources use- 
ful to attorneys and other profession- 
als. A brief overview of the resources 
available at the Supreme Court site can 
show you some of the Web’s potential 
as a research tool. For example, the 
U.S. House of Representatives main- 
tains an extensive on-line law library 
available to the public over the 
Internet.® Another big law list, includ- 
ing several topical search engines, has 
been placed on-line by Cornell Univer- 
sity.” Closer to home, Florida State 
University has created and maintained 
a large index of legal research materi- 
als available on the ’Net.* Some sites 
give very specific information. The 
Cornell site, for example, includes a 
search engine that sorts through U.S. 
Supreme Court syllabi.® Yet another 
site on the World-Wide Web lets you lis- 
ten to audio tapes of U.S. Supreme 
Court arguments on-line, if you have 
the proper audio software and hard- 
ware on your computer.’ Still other 
resources allow extensive searching for 
federal judicial opinions, statutes, and 
regulations." Florida Supreme Court 
opinions have been on-line since 1995,!” 
and one company out of Tampa not only 
offers Florida district court of appeal 
decisions over the Internet, but also 
information on verdicts and settle- 
ments. Florida Statutes are available 
over the Web," as is Florida Adminis- 
trative Weekly," and Florida Attorney 
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General Opinions."* 

The Internet also offers research re- 
sources useful in the day-to-day opera- 
tions of any office. A secretary, for ex- 
ample, quickly could obtain a zip code 
by accessing the U.S. Postal Service’s 
Web site. Using a special computerized 
form, the secretary can type in a street 
address, and the Postal Service’s com- 
puters will transmit the exact zip code 
back.” Also available are toll-free phone 
numbers, including listings broken 
down by a particular industry—for ex- 
ample, all numbers for hotels and re- 
sorts in Florida.” 

As is obvious, the legal research po- 
tential of the World-Wide Web has not 
been fully developed, though the future 
is likely to see this situation change 
dramatically. Earlier I noted that one 
of the major problems associated with 
legal information is the cost of the me- 
dium used to convey it. In the past, 
courts and other governmental agencies 
commonly shrank from the expenses 
associated with distribution, leaving 
private businesses to spread the infor- 
mation for a profit. Today, the Internet 
has remarkably altered the situation. 
It is entirely possible today for public 
agencies to post all of the information 
they produce on the Internet at rela- 
tively minimal cost. Doing so not only 
makes the information more widely 
available, but saves duplication costs 
usually borne by the end user. Remem- 
ber the example of Florida’s Family 
Law Rules: They cost $450 if someone 
buys them at the Florida Supreme 
Court Clerk’s Office, and nothing if 
someone downloads them from the 
Web. 

There is a growing demand for bet- 
ter public access to governmental infor- 
mation, especially material about the 
law. One of the most significant expres- 
sions of this demand is a push for a so- 
called “vendor-neutral” citation system 
in legal documents. The idea is simple: 
Everyone should be able to access and 
use the law without having to pay large 
sums to any particular private busi- 
ness. And by the same token, each busi- 
ness serving as a medium for legal in- 
formation should have an equal shot at 
the market. Of all technologies that 
exist today, the World-Wide Web is the 
most promising for fulfilling this de- 
mand. Indeed, it is the only one that 
can do so at an affordable cost both for 
the governmental agency and the end 
user. 
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The major problem of any vendor- 
neutral system is the need to create a 
method of pinpoint citation that is 
available to everyone, unlike the copy- 
righted pinpoint cites traditionally used 
by lawyers. This means, for example, 
that court opinions downloaded from 
the Internet should be just as useful as 
opinions copied from West’s Southern 
Reporter series. There already is a 
growing consensus nationwide that the 
best way to implement “public domain” 
citation would be for courts and other 
legal agencies to number the para- 
graphs of opinions and other docu- 
ments. A proper pinpoint cite then could 
be made to the specific paragraph num- 
ber, which actually is more specific than 
a cite to a specific page. 

The Florida Supreme Court already 
is examining ways to implement such 
a system and to further exploit the vast 
potential of the Internet to make use- 
ful information available quickly and 
inexpensively. When Justice Gerald 
Kogan was installed as Chief Justice 
in June 1996, he announced that the 
major theme of his administration 
would be improving access to all aspects 
of Florida’s judicial system. The court’s 
Internet activities will form the very 
backbone of this “Access Initiative.” 
Earlier in 1996, the court already had 
placed an enormous amount of mate- 
rial on the Internet as part of a public 
service project organized by Supreme 
Court law clerks and staff attorneys in 
partial fulfillment of their pro bono ob- 
ligations. By the time this article is 
published, a second phase will add 
material designed to improve the abil- 
ity of courts to address the needs of Flo- 
ridians. Among the new materials will 
be a “Kids’ Court” project aimed at help- 
ing schoolchildren better understand 
the legal system, the full text of legal 
briefs filed on disk at the Clerk’s Of- 
fice, a “Judges’ Page” containing refer- 
ence works useful to Florida’s judges, 
and a Self-Help Center aimed at help- 
ing the state’s residents better under- 
stand the law. Eventually the court will 
place audio tapes of oral arguments on 
the Internet. 

Still other problems must be sur- 
mounted. Especially troublesome is the 
distribution of legal forms over the 
Internet. As a general rule, forms need 
to look the same every time they are 
used. But the Web does a very poor job 
of this. One solution is portable docu- 
ment technology, discussed earlier. 


Even though portable document view- 
ers still are quite new, they already are 
very good at preserving page format- 
ting and other stylistic concerns. The 
Florida Supreme Court now has placed 
the dissolution of marriage forms on the 
Internet in Corel Envoy format,” en- 
abling end users to obtain copies of the 
forms exactly as they were approved by 
the court. Another major example of 
this technology is the Web site main- 
tained by the Internal Revenue Service, 
which offers every conceivable tax form 
and instruction manual in Adobe Acro- 
bat format.” These can be printed from 
your own computer, and they will look 
exactly like the ones you pick up at the 
local IRS offices. In this era of 
“downsizing,” economic pressures alone 
will impel still more government agen- 
cies to post their public documents on 
the cheapest and most efficient medium 
available—the World-Wide Web. 

Another major aspect of the Internet 
is that it gives Florida governmental 
agencies what probably is the best and 
least expensive means of fulfilling the 
letter and spirit of the state Sunshine 
Laws. Documents that might cost sev- 
eral dollars apiece to print now can be 
distributed more widely at little cost via 
the Web. Examples already exist today. 
The Florida Supreme Court now has 
posted its Family Law Rules of Proce- 
dure”! and the proposed 1996 changes 
to the Florida Rules of Court” in Corel 
Envoy format. The court even has a 
“downloadable” library of court docu- 
ments that include a comprehensive 
manual on Supreme Court jurisdiction, 
historical documents, and the executive 
summaries of the Gender Bias and Ra- 
cial and Ethnic Bias Commission re- 
ports.” 

Look to the future, then, and you will 
see law moving onto the Web at a ris- 
ing pace. Growing traffic is likely to 
bring still more technological innova- 
tion to the field of legal research. One 
day in the not-too-distant future, the 
“global village” of the World-Wide Web 
may well offer the most sophisticated 
kinds of legal research any place there 
is a telephone, even one of the cellular 
variety. And the costs may be only a 
fraction of what they are today. 

So brush up on your Netiquette and 
always remember: Be hackish in all 
your Web dealings. Avoid the tempta- 
tion of Crackerdom, and turn the other 
cheek when you're flamed by a weenie. 
Pledge never to suborn a spam. As J. 


Random Hacker would say, “Live up to 
the Code, man.” 0 


1 Fla. Laws ch. 96-224 (1996) (creating 
Electronic Signature Act of 1996). 

2 http://www.yahoo.com/ 

3 http://www.mckinley.com/ 

*http://home.netscape.com/home/ 
internet-search.html 

5 http://justice.courts.state.fl.us:80/courts/ 
supct/bookmark.html 

http://www.pls.com:8001/ 

7 http://www.law.cornell.edu/ 
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10 http://oyez.at.nwu.edu/oyez.html 
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lawform.html 
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flsupct/index.html 
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2 http://www.irs.ustreas.gov/prod/ 
forms_pubs/forms.html 

21 http://justice.courts.state.fl.us/courts/ 
supct/rules.html 

2 http://justice.courts.state.fl.us/courts/ 
supct/proposed.html 

http://justice.courts.state.fl.us/courts/ 
supct/download.html 
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Tax: Can an Attorney Defer 
Recognition of Fee Income in a 
Case Involving a Structured 
Settlement? 


he litigants in personal in- 

jury actions or other types of 

suits often resolve their dis- 

putes by entering into struc- 
tured settlement agreements whereby 
an annuity is purchased for the purpose 
of paying the settlement amount to the 
plaintiff over a number of years. Such 
a structured settlement agreement may 
also call for the purchase of an annuity 
that will be used to pay the legal fee 
earned by the plaintiff’s counsel over a 
specified number of years. 

When a structured settlement agree- 
ment calls for payment of the fee earned 
by the plaintiff’s counsel over a num- 
ber of years through the use of an an- 
nuity, the attorney faces a dilemma 
with respect to reporting the fee to the 
Internal Revenue Service, for federal 
income tax purposes. The attorney 
must choose between immediately re- 
porting the fair market value of the 
annuity as income for the tax year in 
which the annuity was acquired or 
waiting to report each annuity payment, 
in the future tax years in which they 
are actually received. As the discussion 
below demonstrates, there is a diver- 
gence of opinion between the Internal 
Revenue Service and the federal courts 
as to whether an attorney is entitled to 
defer recognition of fee income when the 
terms of a structured settlement agree- 


by D. Bradley Pettit 


ment call for payment of the attorney’s 
fee over a number of years through the 
use of an annuity contract. 


Recognizing and 
Reporting Income 
* Doctrine of Constructive Receipt 

The Internal Revenue Code sets forth 
the following rule for determining when 
a taxpayer who uses the cash-basis 
method of computing taxable income 
must recognize and report such income: 
“The amount of any item of gross in- 
come shall be included in the gross in- 
come for the taxable year in which re- 
ceived by the taxpayer[.]”! 

The Treasury Regulations provide 
guidance as to what is meant by the 
term “received by the taxpayer,” as it is 
used in IRC §451(a). The regulations 
state in pertinent part: “Gains, profits, 


and income are to be included in gross 


income for the taxable year in which 
they are actually or constructively re- 
ceived by the taxpayer/.]”? 

The regulations go on to explain what 
constitutes “constructive receipt” of tax- 
able income: 


Income although not actually reduced to a 
taxpayer’s possession is constructively re- 
ceived by him in the taxable year during 
which it is credited to his account, set apart 
for him, or otherwise made available so that 
he may draw upon it at any time, or so that 
he could have drawn upon it during the tax- 
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able year if notice of intention to withdraw 
had been given. However, income is not con- 
structively received if the taxpayer’s con- 
trol of its receipt is subject to substantial 
limitations or restrictions.* 


The U.S. Supreme Court has simi- 
larly stated that “income [which] is sub- 
ject to a man’s unfettered command and 
that he is free to enjoy at his own op- 
tion may be taxed to him as his income, 
whether he sees fit to enjoy it or not.”* 

Under the doctrine of constructive 
receipt, a taxpayer cannot avoid imme- 
diate recognition of taxable compensa- 
tion for services by turning a back on 
such compensation when the employer 
is otherwise required to pay him or her.5 
Accordingly, it has been held that a 
physician may not avoid immediate 
recognition of compensation for services 
by unilaterally instructing the hospi- 
tal where the physician works to use 
part of his or her compensation to pur- 
chase an annuity which would be pay- 
able over a number of years.® 
¢ Economic Benefit Doctrine 

In 1951, the U.S. Tax Court issued a 
decision in which it fashioned the so- 
called doctrine of economic benefit.’ In 
Sproull v. Commissioner, 16.T.C. 244, 
aff'd, 194 F.2d 541 (6th Cir. 1952), the 
Tax Court held that the president of a 
corporation was required to recognize 
and report as taxable income for the 


is 

4 
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1945 tax year the assets of a trust that 
was fully funded for his benefit by his 
employer in that year, even though the 
trustee was directed to delay payment 
of trust income and principal to the of- 
ficer until 1946 and 1947.°The Sproull 
court ruled that the corporate president 
immediately realized economic or fi- 
nancial benefit as a result of his 
employer’s creation of the trust because 
“it was then that the amount of com- 
pensation was fixed . . . and irrevoca- 
bly paid out for [the employee's] sole 
benefit.”® 

The IRS followed up the Sproull de- 
cision by issuing a ruling in which it 
held that an employee was required to 
immediately recognize and report as 
taxable income the amount of money 
used by the employer to purchase a 
single-premium annuity for the 
employee's benefit.° The annuity at is- 
sue in Rev. Rul. 55-691 was established 
for the employee in lieu of salary that 
he or she had already earned and was 
otherwise due. The IRS ruled that the 
employee had to recognize and report 
immediately the amount used by the 
employer to acquire the annuity for the 
employee’s benefit because the em- 
ployee had received economic benefit or 
financial benefit as a result of the 
employer’s purchase of the annuity." 
Courts have also held that, under the 
doctrine of economic benefit, an em- 
ployee immediately realizes taxable 
income when the employer purchases 
an annuity contract for the employee’s 
benefit and gives it to him or her, even 
though the contract has no cash surren- 
der value and the payments under the 
contract are payable to the employee 
over a number of years.” 
© IRC $83 

Section 83 of the Internal Revenue 
Code contains rules for determining the 
year in which a taxpayer must recog- 
nize and report as income any property 
that he or she has received as compen- 
sation for rendering services. Section 83 
reads in pertinent part as follows: 
(b) Election to include in gross income in 
year of transfer.— 


(1) In general.—Any person who per- 
forms services in connection with which 
property is transferred to any person may 
elect to include in his gross income, for the 
taxable year in which such property is trans- 
ferred, the excess of— 


(A) the fair market value of such prop- 
erty at the time of transfer (determined 
without regard to any restriction other than 


The Treasury 
Regulations explain 
that property is 
“substantially 
vested” for purposes 
of IRC $83 when “it 
is either 
transferrable or not 
subject to a 
substantial risk of 
forfeiture” 


a restriction which by its terms will never 
lapse), over 


(B) the amount (if any) paid for such 
property. 


If such election is made, subsection (a) shall 
not apply with respect to the transfer of such 
property, and if such property is subse- 
quently forfeited, no deduction shall be al- 
lowed in respect of such forfeiture. 


(c) Special rules.—For purposes of this sec- 
tion— 


(1) Substantial risk of forfeiture. —The 
rights of a person in property are subject to 
a substantial risk of forfeiture if such 
person’s rights to full enjoyment of such 
property are conditioned upon the future 
performance of substantial services by any 
individual. 


(2) Transferability of property.—The 
rights of a person in property are transfer- 
able only if the rights in such property of 
any transferee are not subject to a substan- 
tial risk of forfeiture.“ 


The Treasury Regulations set forth 
the following definition of the term 
“property,” for purposes of determining 
whether the rules of IRC §83 apply in 
a given case: 


(e) Property. For purposes of section 83 and 
the regulations thereunder, the term “prop- 
erty” includes real and personal property 
other than either money or an unfunded and 
unsecured promise to pay money or prop- 
erty in the future. The term also includes a 
beneficial interest in assets (including 
money) which are transferred or set aside 
from the claims of creditors of the transf- 
eror, for example, in a trust or escrow ac- 
count. See, however, §1.83-8(a) with respect 
to employee trusts and annuity plans sub- 
ject to §402(b) and §403(c). In the case of a 
transfer of a life insurance contract, retire- 
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ment income contract, endowment contract, 
or other contract providing life insurance 
protection, only the cash surrender value 
of the contract is considered to be property. 
Where rights in a contract providing life 
insurance protection are substantially 
nonvested, see §1.83-1(a)(2) for rules relat- 
ing to taxation of the cost of life insurance 
protection.* 


The regulations go on to say that even 
if an asset that is used to compensate a 
taxpayer for his or her services consti- 
tutes “property,” the asset does not have 
to be reported for the tax year in which 
it was received unless the asset was 
actually “transferred” to and became. 
“substantially vested” in the taxpayer 
in that tax year. The regulations say 
that a “transfer” of property to a tax- 
payer occurs when the taxpayer ac- 
quires “a beneficial ownership interest 
in such property.”"* The regulations ex- 
plain that property is “substantially 
vested,” for purposes of IRC §83, when 
“it is either transferable or not subject 
to a substantial risk of forfeiture.” 

The foregoing provisions of IRC §83 
and Treas. Reg. §§1.83-1, et seq., indi- 
cate that a taxpayer must immediately 
recognize and report compensation for 
services rendered if the compensation 
constitutes “property” and if such prop- 
erty has been either “transferred to” or 
“substantially vested in” the taxpayer. 

Section 83 of the Code was enacted 
for the purpose of preventing a taxpayer 
from avoiding immediate recognition of 
income in a case where he or she re- 
ceives stock as compensation for ser- 
vices rendered, even though such stock 
may be subject to certain restrictions."® 
It has been held that §83 also applies 
to the transfer of a contract right as 
compensation for services.'® Moreover, 
as the following discussion indicates, 
IRC §83 is applicable in a case where a 
structured settlement agreement calls 
for the use of an annuity contract to pay 
the fee earned by the plaintiff’s coun- 
sel. 


Use of an Annuity Contract 
to Pay Plaintiff's Counsel Fee 
The Internal Revenue Service and 
the federal courts have issued decisions 
concerning the issue of when a 
plaintiff’s personal injury attorney 
must recognize and report fee income 
that is attributable to a case in which 
he or she negotiated a structured settle- 
ment agreement on behalf of a client 
which calls for the use of an annuity 
contract to pay his or her fee over a 
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number of years. In all of the decisions 
rendered by the IRS and the federal 
courts regarding this issue, the con- 
structive receipt rule, the economic ben- 
efit doctrine, and IRC §83 have been 
cited and discussed. 

© Rulings by the Internal Revenue Ser- 
vice 

The IRS has issued several private 
letter rulings in which it has addressed 
the issue of whether an attorney can 
defer recognition of fee income in a case 
where a structured settlement agree- 
ment executed by a client calls for the 
use of an annuity contract to pay the 
attorney's fee over a number of years. 
The two subsections below summarize 
these letter rulings. 

1) Private Letter Ruling 9336001 

In its most recent letter ruling re- 
garding this issue, the IRS ruled that, 
even though a structured settlement 
agreement called for the use of an an- 
nuity contract to pay the fee earned by 
the plaintiff’s attorney over a number 
of years, the attorney had to immedi- 
ately recognize and report the fair mar- 
ket value of the annuity contract as fee 
income for the tax year in which the 
annuity was acquired.” In Priv. Ltr. 
Rul. 9336001, the IRS consolidated sev- 
eral similar cases in which a Texas 
plaintiff’s personal injury attorney had 
negotiated structured settlement agree- 
ments on behalf of clients which called 
for payment of his contingent fees in 
the form of annuity contracts that were 
purchased by the defendants’ liability 
insurers. Under Texas law, the annu- 
ities were not subject to the claims of 
the attorney’s creditors. Moreover, the 
attorney had no legally assignable in- 
terest in the annuities and he could not 
readily sell his rights to future annu- 
ity payments to a third party. Further- 
more, under Texas insurance law, the 
attorney was protected in the event of 
failure on the part of an issuer of an 
annuity to make a future annuity pay- 
ment. Finally, it should be noted that 
the liability insurers who purchased the 
annuities for the attorney retained 
ownership and the right to change ben- 
eficiaries of the annuity contracts. 

In Priv. Ltr. Rul. 9336001, the IRS 
held that both IRC §83 and the con- 
structive receipt doctrine required the 
attorney to immediately recognize and 
report the values of the annuity con- 
tracts as fee income despite the fact 
that the annuities were payable to the 
attorney over a number of years. In 


reaching its conclusion that §83 of the 
Code required the attorney to report the 
value of each annuity contract as in- 
come for the tax year in which each one 
was purchased, the IRS first noted that 
the attorney’s rights to receive the an- 
nuity payments had been “transferred” 
to and had “substantially vested” in 
him, as required under Treas. Reg. 
§1.83-3(a)(1) and (b).”4 The IRS pointed 
out that the attorney’s clients had irre- 
vocably transferred to him the rights 


to receive the annuity payments and 
that his rights in the annuities were not 
conditioned upon his future perfor- 
mance of substantial services.” There- 
fore, with respect to the applicability 
of IRC §83, the IRS ruled that the only 
issue in the case was whether the 
attorney's rights to receive the future 
annuity payments constituted “prop- 
erty,” within the meaning of that Code 
section.”° 

In analyzing whether the attorney’s 
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rights to receive the annuity payments 
constituted “property” under §83 of the 
Code, the IRS first declared its belief 
that IRC §83 is nothing more than a 
codification of the common law eco- 
nomic benefit doctrine.“ The Service 
then ruled that economic benefit was 
conferred upon and realized by the at- 
torney at the time his clients executed 
structured settlement agreements, pur- 
suant to which they irrevocably di- 
rected the defendants’ liability insur- 
ers to purchase annuities which would 
fund and secure their contractual prom- 
ises to the attorney to share their re- 
coveries with him. The IRS empha- 
sized: 


Taxpayer’s .. . rights to payments under 
the annuity policies emanate[d] from the 
legal services that he performed for his cli- 
ents, and that his clients ha[d] fully com- 
pensated him for his services by sharing 
their recoveries with him in accordance with 
their contingency fee arrangements.” 

In short, the IRS ruled that the 
attorney’s rights to receive the annuity 
payments constituted “property” trans- 
ferred in connection with services un- 
der IRC §83 because: 1) the attorney’s 
rights to receive the annuity payments 
actually emanated from contractual 
promises by his clients to pay him fees, 
and 2) the promises by the clients to 
pay the attorney his fees became fully 
funded and vested when the clients ir- 
revocably directed the liability insur- 
ers for the defendants to purchase the 
annuities. 

In Priv. Ltr. Rul. 9336001, the IRS 
also held that the doctrine of construc- 
tive receipt required the attorney to 
immediately recognize and report the 
value of each of the annuities that were 
used to pay his fees in the same tax 
years in which each such annuity was 
purchased. The IRS gave two reasons 
for its decision. First, the IRS noted 
that the attorney performed substan- 
tially all of the services that he owed to 
his clients before he arranged for de- 
ferred payment of his fees through the 
vehicles of annuities that were pur- 
chased by the opposing parties’ liabil- 
ity insurers.”” Second, the IRS noted 
that the liability insurers which pur- 
chased the annuities had been other- 
wise ready, willing, and able to pay the 
attorney the total amount of his fees in 
cash. 

In short, the IRS ruled that, since the 
only “substantial limitations or restric- 
tions” on the attorney’s right to receive 
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The U.S. Court of 
Appeals for the 11th 
Circuit recently 
affirmed a decision 
by the US. Tax 
Court to allow a 
plaintiff's personal 
injury attorney to 
defer recognition of 
fee income 


his fees in cash at the time of the settle- 
ments were those limitations or restric- 
tions which the attorney had unilater- 
ally created or requested when he 
negotiated the structured settlement 
agreements, the doctrine of construc- 
tive receipt required the attorney to 
immediately recognize and report the 
value of each annuity that was used to 
pay his fees in the tax years in which 
each annuity contract was purchased. 
In essence, the IRS felt that the con- 
structive receipt doctrine was appli- 
cable because the attorney had, in ef- 
fect, tried to turn his back on fee income 
that he was otherwise entitled to re- 
ceive in cash upon execution of the 
structured settlement agreements. 

2) Private Letter Ruling 9134004 

On May 7, 1991, the IRS issued three 
letter rulings in cases involving the use 
of annuities to pay an attorney his or 
her fees in connection with personal in- 
jury suits that were resolved by the use 
of structured settlement agreements.” 
The text of the IRS’ decisions in those 
cases was set forth only in Priv. Ltr. Rul. 
9134004. 

In Priv. Ltr. Rul. 9134004, the IRS 
relied exclusively on IRC §83 in hold- 
ing that a plaintiff’s personal injury 
attorney could not defer recognition of 
his fees for reaching favorable settle- 
ments of suits on behalf of his clients 
by including a provision in the struc- 
tured settlement agreements which 
called for the defendants’ liability in- 
surers to purchase annuity contracts 
that would be used to pay the fees over 
a number of years. The annuity con- 
tracts were fully funded and were is- 
sued to the liability insurers, who were 


designated as the owners of the con- 
tract. The attorney was listed as the 
primary beneficiary of the contracts 
and his estate was named as the con- 
tingent beneficiary of the annuities. 
The annuity payments could not be de- 
ferred, increased, decreased, assigned, 
encumbered, or forfeited. 

In Priv. Ltr. Rul. 9134004, the IRS 
noted that IRC §83 is a codification of 
the common law economic benefit doc- 
trine, and ruled that the attorney im- 
mediately realized economic benefits 
when his clients “funded” and “secured” 
their contractual obligations (contin- 
gency fee contracts) to compensate him 
by executing settlement agreements 
which required the defendants’ liabil- 
ity insurers to purchase annuities for 
his benefit. The IRS noted that the cli- 
ents’ promises to pay the attorney for 
his services were “funded” under Treas. 
Reg. §1.83-3(e) because the terms of the 
settlement agreement contained provi- 
sions protecting the attorney in the 
event of default in payment of the an- 
nuity contract.” The IRS also noted 
that the clients’ promises to pay the at- 
torney his fees were “secured” under 
Treas. Reg. §1.83-3(e) because state in- 
surance law and sound business prac- 
tice required the issuers of the annuity 
contracts to have adequate reserves to 
meet their obligations under the annu- 
ities. Finally, the IRS determined that 
the attorney’s rights to receive the an- 
nuity payments were not contingent 
merely because the owners of the an- 
nuity contracts retained the right to 
change beneficiaries.** 
Judicial Rulings 

The U.S. Court ofAppeals for the 11th 
Circuit recently affirmed a decision by 
the U.S. Tax Court to allow a plaintiff's 
personal injury attorney to defer rec- 
ognition of fee income attributable to 
cases in which the attorney negotiated 
structured settlement agreements on 
behalf of clients which called for the 
defendants’ liability insurers to pur- 
chase annuity contracts that would be 
used to pay his fees.* In Childs v. Com- 
missioner, Tax Ct. Rep. (RIA) 7103.36 
(1994), aff'd by unpublished order, Com- 
missioner v. Childs, No. 95-8762 (11th 
Cir. June 11, 1996), the Tax Court held 
that neither IRC §83 nor the doctrine 
of constructive receipt required the at- 
torney to recognize and report the val- 
ues of the annuity contracts as income 
for the tax years in which the struc- 
tured settlement agreements were ex- 
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ecuted.** 

In determining whether IRC §83 re- 
quired the attorney to immediately rec- 
ognize the value of the annuity con- 
tracts as fee income for the tax years 
in which the structured settlement 
agreements were executed, the Childs 
court focused on the question of 
whether the defendants’ liability insur- 
ers’ agreements to pay the annuities 
were “funded” or “secured,” as required 
under Treas. Reg. §1.83-3(e).*%* The 
Childs court ruled that, under the fol- 
lowing facts and circumstances, the 
promises by the defendants’ liability 
insurers to pay the attorney his fees 
with annuity payments did not consti- 
tute “funded” nor “secured” promises to 
pay money in the future: 1) under the 
terms of agreements, the attorney had 
no greater rights against the owners of 
the annuities than the rights of a gen- 
eral creditor; 2) the attorney did not 
own the annuity contracts; 3) the own- 
ers of the annuity contracts retained 
the right to change the annuitant or 
beneficiary of the annuities; and 4) the 


attorney did not have the right to ac- 
celerate, defer, increase, or decrease the 
periodic annuity payments.* 

In Childs, the IRS tried to argue that 
the liability insurers’ promises to make 
the annuity payments to the attorney 
were “secured” under §1.83-3(e) be- 
cause the annuity payments were guar- 
anteed by an insurer, state law required 
the issuer of the annuities to have ad- 
equate reserves to pay them, and state 
law gave the attorney a lien which was 
superior to all other liens, except a tax 
lien that has been placed on an action, 
judgment, or decree for money.* 

The Tax Court rejected the IRS’ ar- 
gument on the grounds that a simple 
guarantee does not constitute a secured 
promise to pay money, a superior lien 
is not the equivalent of property that 
has been set aside to secure an annu- 
ity, the attorney no longer had liens for 
his services because the structured 
settlement agreements themselves had 
become payment of his fees, and a law 
requiring an insurance company to 
maintain adequate reserves is not the 


equivalent of property that has been set 
aside to secure one of the company’s an- 
nuities.*’ 

In Childs, the Tax Court also held 
that the doctrine of constructive receipt 
did not require the attorney to imme- 
diately recognize the value of the an- 
nuities as taxable income for the tax 
years in which the structured settle- 
ment agreements were executed.* 

The Childs court based its conclusion 
on its finding that the contingency fee 
contracts between the attorney and his 
clients provided that he was not en- 
titled to receive his fees unless and until 
the clients actually “recovered” some- 
thing as a result of the litigation in 
which they were involved.® The court 
explained that, since the attorney was 
not entitled to receive his fees until the 
courts in each of the cases entered judg- 
ments, by which time the structured 
settlement agreements calling for the 
use of annuities to pay the fees in the 
future had already been executed, the 
attorney never had the right to demand 
or receive immediate payment of his 


Corporate Supplies 


within 24-48 hours. 


Our corporate kits feature elegant design, durable construction, many 
convenient features and are all value-priced. Most kits in your hands 


The Midstate Corporate Outfit 

A real value. The black or brown padded vinyl 
binder is silk-screened in gold, and the corporate 
name appears on a gold label which fits into 
a window on the spine. The binder comes 
with matching slipcase, 20 imprinted stock 


No company offers Florida attorneys 


as many legal products and services as we do. 


Here are just a few of the many products we offer: 


Software 


Stationery— Engraving and 
Use our considerable design experience to help 
you create a more professional image. Choose 
from a wide range of fine cotton papers in 
various finishes, including laser and recycled 
grades. We now offer laser-proof thermographed 
stationery. Our in-house engraving and 
thermography plant provides fast service, 
and our prices are very competitive. Call for 
our free engraving or thermography portfolio. 


certificates and cancellation sheets, corporate 
seal with pouch, minutes & by-laws and 
transfer ledger. Only $47.50 


BlumbergExcelsior is the only distributor of affordable legal software 
that offers over 100 programs including bankruptcy, document 
assembly, HUD RESPA and dockets/calendar, from many developers. 
We provide personal service and support, an unbeatable 30-day, 
money-back guarantee and low prices. For information on our 
software call our software specialist at (800) 221-2972 ext. 565. 


BlumbergExcelsior 


Since 1887 


For more information on these and our other products, 
a copy of our free 80-page catalog, to meet with one of our 
representatives or to place an order, call us at 


800-LAW-MART 


(407) 299-8220 or FAX (407) 291-6912. 


4435 Old Winter Garden Road, Orlando, FL 32802 
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IT'S NO WONDER 
THAT OTHER TITLE INSURERS 


DON'T OFFER THE SERVICES WE DO. 


WHAT WOULD 
THEIR STOCKHOLDERS SAY? 


So, rather than rattle their 
stockholders, they just talk about 
service. In our industry, like many 
others, service is the buzzword 
of buzzwords. 

That's too bad, because when 
everybody starts making big 
claims about service, it tends to 
obscure the real facts. Facts like 
this: For almost 50 years, The 
Fund has led the way in providing 
services to Florida's real estate 
attorneys. And no one else has 
ever come close. 


We Keep Members Happy, 


Not Stockhoiders. 

The Fund is not a public 
corporation. We don't have to 
please shareholders or a parent 
corporation, release quarterly 
reports, or pay stock dividends. 
Nor are we owned by a conglom- 
erate, with projections to make 
and quotas to meet. 

Our gauge of success is 
different; it's based on how much 
our services are used. How many 
hundreds of thousands of times 
our on-line information services 
are utilized, how many thousands 
of attorneys attend our seminars, 
how many thousands of copies of 
Title Notes are in circulation, and 
how successful we have been in 
lobbying for the benefit of our 
members. 

Not that it isn't nice to under- 
write title insurance. It's an impor- 
tant part of what we do as well, 
and we're very successful at it -- 
we're Florida's leading title insurer, 
and one of the top ten in the 
nation. 

But our success doesn't go 
to the bottom line. It goes to 
our members. 


The Different From 
nning. 
And We Get More Different 
All The Time. 

The Fund was started by real 
estate attorneys because the foun- 
ders saw a need for an organi- 
zation dedicated to the support 
of their peers. They foresaw that, 
without such an organization, 
there was a strong risk we would 
all be pushed out of real estate 
practice. 

And in many states, that's 
exactly what happened. But in 
Florida, largely because The Fund 
has been a competitive check on 
other underwriters, attorney 
agents haven't been eliminated 
from the process. 

Because of our mission, we 
have always done business solely 
through attorney agents. We don't 
do direct business, we don't sign 
up lay title companies, and we 
don't compete with attorneys. 
Moreover, we have never had 
agency agreements; while we 
insist that our agents be members 
of The Bar in good standing and 
professional in their practices and 
ethics, we haven't participated 
in the trend toward limiting 
agents to a chosen few, setting 
quotas, and booting out the 
agents who don't make them. 

Our attorney agents in Florida 
number over six thousand. Our 
competitors have, typically, a few 
dozen. No wonder. 


Ask The Other Underwriters 
How Feel About Licensing. 
And Done 


About 

We've always actively repre- 
sented the interests of real estate 
attorneys at the legislative level. 
We support lobbying efforts in 
both Tallahassee and Washington, 
D.C. And we don't get a lot of help 
from other underwriters. 


The licensing issue was a 
litmus test. While we fought 
against double licensing for real 
estate attorneys, arguing that 
lawyers were already licensed 
and did not need another license 
to write title insurance, other 
underwriters were conspicuously 
silent. 

It's happened again and again, 
through the years. We have come 
to the defense of Florida's real 
estate attorneys. And other under- 
writers have chosen not to. 
Dreaming, perhaps, of the day 
when all attorney agents would 
go away and commissions would 
no longer have to be split. 


This Is Not To Blow 
Our Horn. 
Or Even To Blow The Whistle. 

We already get one out of 
four premium dollars in Florida, 
which is a healthy share of 
market. 

Title insurance companies 
have been competing on price 
for so long, and so recklessly, that 
now there's a conception out 
there that not only is title insur- 
ance pretty much the same, but 
the companies that provide it are 
pretty much the same. 

Which is not at all true. The 
Fund's services, support, and 
mission all show that we think 
our members are all-important. 

Sort of the way those other 
companies think of their 
stockholders. 


Fun 


of Innovation 


Attorneys’ Title Insurance Fund, Inc. 
P.O. Box 628600 Orlando, FL 32862-8600 
©1996 Attorney's Title Insurance Fund, Inc. 
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fees.“ Accordingly, the court ruled that 
the attorney did not constructively re- 
ceive his fees in either case in the tax 
years in which the settlement agree- 
ments were executed.*! 


Conciusion 

As the foregoing discussion demon- 
strates, there is a sharp difference of 
opinion between the IRS and at least 
two federal courts (the Tax Court and 
the Court of Appeals for the 11th Cir- 
cuit) as to when an attorney must rec- 
ognize and report fee income that is 
attributable to a case in which he or she 
negotiates a structured settlement 
agreement on behalf of a client which 
calls for the use of an annuity contract 
to pay his or her fee over a number of 
years. The two federal courts that have 
ruled on the issue have sided with at- 
torneys who have deferred recognition 
of fee income attributable to cases in- 
volving structured settlements which 
called for payment of their fees over 
terms of years through the use of an- 
nuities. 

Since the decision by the Tax Court 
in Childs v. Commissioner is quite fa- 
vorable to attorneys, it is crucial that 
attorneys who want to defer recognition 
of fee income attributable to cases in- 
volving structured settlement agree- 
ments understand exactly how the Tax 
Court reached its conclusion that the 
doctrine of constructive receipt did not 
mandate immediate recognition of the 
value of the annuities that were used 
to pay the attorney-taxpayer in that 
case. 

The Childs court reached its conclu- 
sion that the doctrine of constructive 
receipt was inapplicable by finding that 
the sources of the obligations to pay the 
fees earned by the attorney were the 
structured settlement agreements that 
called for the use of annuity contracts 
to pay the fees, rather than the under- 
lying contingency fee contracts between 
the attorney and his clients. The Childs 
court had to rule that the sources of the 
obligations to compensate the attorney 
were the structured settlement agree- 
ments because the underlying contin- 
gency fee agreements between the at- 
torney and his clients gave the attorney 
the unfettered, unrestricted, immediate 
right to receive the total amount of his 
fees in cash at the time he procured 
recoveries for his clients. In other 
words, since the doctrine of construc- 
tive receipt is specifically intended to 


prevent a taxpayer from trying to avoid 
immediate recognition of compensation 
for services already rendered by in- 
structing the payor to defer payment of 
such compensation until a future tax 
year, it was necessary for the Childs 
court to ignore the fact that the attor- 
ney had, in effect, instructed the defen- 
dants’ liability insurers to defer pay- 
ment of the fees which he was entitled 
to receive immediately under the terms 
of his contingency fee contracts with his 
clients. 

In sum, an attorney who wants to 
defer recognition of fee income attrib- 
utable to a case involving a structured 
settlement agreement which calls for 
the use of an annuity to pay his or her 
fee must follow the lead of the Tax 
Court in the Childs decision. Accord- 
ingly, an attorney seeking to defer rec- 
ognition of fee income in such a case 
must take the position that the source 
of his or her right to receive payment 
of his or her fee over a number of years 
is the structured settlement agreement, 
rather than the fee contract with his or 
her client. 

An interesting scenario, from a tax 
standpoint, would be presented in a 
case where the contingency fee contract 
between an attorney and client ex- 
pressly mentions the possibility of a 
structured settlement agreement in 
which the attorney’s fees might be pay- 
able over a number of years through the 
use of an annuity. In such a case, the 
attorney could perhaps make a cogent 
argument that he or she should be able 
to defer recognition of fee income until 
each payment under the annuity con- 
tract is actually received, even if it is 
determined that the contingency fee 
contract is the true source of the 
attorney’s right to receive his or her fee. 
Of course, the IRS would counter such 
an argument by asserting that the con- 
tingency fee contract constitutes a 
“funded” or “secured” promise to pay 
money in the future. 0 
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Auto Leasing: 
Let the Dealer Disclose 


by Robert J. Buchner and Sara J. Sanders 


n elderly consumer notices 

the following advertisement 

in the local newspaper: 

“Drive a fully equipped 
brand X automobile for $199 per 
month*.” The asterisk refers to lease 
disclosures in small print at the bottom 
of the ad which the consumer does not 
notice. The consumer’s interest piqued, 
he or she pays a visit to the dealership, 
whereupon the salesperson misleads 
the consumer into thinking he or she is 
buying the vehicle when, in fact, the 
consumer has entered into a lease con- 
tract. Worse, the consumer is persuaded 
to trade in his or her fully paid-for used 
vehicle, but the dealership does not give 
full credit for its value. 

To analyze a consumer automobile 
leasing issue of this kind, it is prudent 
to begin by referencing federal and 
state legislation. The Truth in Lending 
Act! (TLA), which includes “Truth in 
Leasing” provisions, and Regulation 
M,? adopted by the Federal Reserve 
Board, contain federal disclosure re- 
quirements pertaining to consumer 


leases. Florida’s regulations are pro- 
scribed by the Deceptive and Unfair 
Trade Practices Act’ (FDUTPA) and by 
the recently enacted Motor Vehicle 
Lease Disclosure Act.‘ 


Federal Truth in 
Leasing/Regulation M 

When a dealer advertises an auto 
lease which triggers TLA disclosure 
requirements, the advertisement must 
“clearly and conspicuously” contain cer- 
tain items of information.® A consumer 
lease ad will trigger TLA if it states any 
of the following: 1) the amount of any 
payment, 2) the number of required 
payments, or 3) that any or no payment 
is required at the inception of the lease. 

Once TLA is triggered, the ad must 
clearly and conspicuously state the fol- 
lowing: 1) that the transaction adver- 
tised is a lease; 2) the amount of any 
payment required at the inception of 
the lease or that no such payment is 
required if that is the case; 3) the num- 
ber, amount, due dates or periods of 
scheduled payments, and the total pay- 
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ments under the lease; 4) that the les- 
see shall be liable for the differential, 
if any, between the anticipated fair 
market value of the leased property and 
its appraised actual value at the ter- 
mination of the lease, if the lessee has 
such liability (“open-end” leases); and 
5) a statement of the amount or method 
of determining the amount of liability 
the lease imposes upon the lessee at the 
end of the term and whether the lessee 
has the option to purchase the leased 
property and at what price and time.® 

In 1994, Congress enacted legislation 
which simplifies radio advertising of 
consumer leases by reducing the num- 
ber of required disclosures to be in- 
cluded in the ad.’ Under the new law, 
radio ads need not include disclosures 
4) and 5). Rather, the ad may refer the 
listener to a toll-free number or a news- 
paper ad wherein complete information 
can be obtained. Proponents of the new 
law say that it eliminates some of the 
time constraints inherent to radio,® 
while opponents assert that it effec- 
tively makes deception easier. 
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TLA was designed to aid the unso- 
phisticated consumer by apprising him 
or her of the total costs of financing.® 
Accordingly, the dealer must make the 
following disclosures in the lease con- 
tract, as applicable: 

1) a brief description of the leased 
property; 

2) the amount of payment required 
at the inception of the lease;" 

3) the amount for official fees, regis- 
tration, certificate of title, or license 
fees or taxes; 

4) the amount and description of 
other charges not included in the peri- 
odic payments, and that the lessee shall 
be liable for the differential, if any, be- 
tween the anticipated fair market value 
of the leased property and its appraised 
actual value at the termination of the 
lease, if the lessee has such liability; 

5) a statement of the amount or 
method of determining the amount of 
liability the lease imposes upon the les- 
see at the end of the term and whether 
the lessee has the option to purchase 
the leased property and at what price 
and time; 

6) a statement identifying all warran- 
ties and guarantees, and identifying 
the party responsible for maintaining 
or servicing the leased property; 

7) a description of insurance provided 
or paid for by the lessor or required of 
the lessee; 

8) a description of any security inter- 
est held or retained by the lessor; 

9) the number, amount, and due 
dates or periods of payments under the 
lease, and the total amount of the peri- 
odic payments; 

10) where the lease provides that the 
lessee shall be liable for the anticipated 
fair market value at the end of the lease 
(“open-end” leases), the fair market 
value of the property at the inception 
of the lease, the aggregate cost of the 
lease on expiration, and the differen- 
tial between them; and 

11) conditions under which the lease 
may be terminated prior to the end of 
the term and the amount or method of 
determining any penalty or other 
charge for delinquency, default, late 
payments, or early termination. 

Currently, TLA does not require deal- 
ers to disclose either the interest rate 
applied in calculating the monthly 
lease payments, or the underlying price 
of the leased car, which determines the 
size of the monthly payments. Recently, 
however, 18 attorneys general have 


The Truth in 
Lending Act was 
designed to aid the 
unsophisticated 
consumer by 
apprising him or her 
of the total costs of 

financing . 


urged the Federal Reserve Board to 
strengthen federal regulations to pro- 
tect consumers from abusive practices 
in the auto leasing industry. Two of 
their most significant proposals include 
requiring dealers to disclose the inter- 
est rate and the underlying price of the 
car.® Violation of TLA may constitute 
a per se violation of Florida’s Deceptive 
and Unfair Trade Practices Act." 


Florida’s Deceptive and 
Unfair Trade Practices Act 
Florida’s FDUTPA statute is a typi- 
cal “Little FTC Act,” which provides 
that “unfair or deceptive acts or prac- 
tices in the conduct of any trade or com- 
merce are hereby declared unlawful.” 
The act is designed to protect the con- 
suming public and legitimate business 
enterprises from those who engage in 
unfair methods of competition, or un- 
conscionable, deceptive, or unfair acts 
or practices in the conduct of any trade 
or commerce." In construing FDUTPA, 
“due consideration and great weight 
shall be given to the interpretations of 
the Federal Trade Commission and the 
Federal Courts.” The Florida Supreme 
Court has upheld this deference to fed- 
eral interpretations of FDUTPA, which 
is intended to replace long lists of spe- 
cifically prohibited practices with a 
single standard and apply that stan- 
dard to new forms of commercial con- 
duct as they arise.’® Accordingly, no spe- 
cific rule or regulation is needed to find 
an unfair or deceptive act or practice 
under FDUTPA.” Rather, the term “de- 
ceptive practices” sets forth a flexible 
legal standard which must get its final 
meaning from judicial construction.” 
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The elements of a deception case re- 
quire the following: 

1) there must be a representation, 
omission, or practice; 

2) the representation, practice, or 
omission must be a material one.” A 
“material” misrepresentation or prac- 
tice is one which is likely to affect a 
consumer’s choice or conduct regarding 
a product,™ or concerning the cost of a 
product;* and 

3) the representation, omission, or 
practice must be examined from the 
perspective of a consumer acting rea- 
sonably under the circumstances.” 

An interpretation may be reasonable 
even though it is not shared by a ma- 
jority of consumers in the relevant 
class, or by particularly sophisticated 
consumers; a material practice that 
misleads a significant minority of rea- 
sonable consumers is deceptive.”” The 
Federal Trade Commission has ana- 
lyzed omission cases by requiring affir- 
mative disclosure where necessary to 
prevent deception to the typical buyer.* 

Proof of misrepresentation or deceit 
of the degree that would constitute 
fraud need not be established under 
FDUTPA.” It is not a defense under 
FDUTPA that the merchant did not in- 
tend to deceive the consumer,” or that 
an unfair or deceptive practice is com- 
mon in the industry.*! 

The consumer who has leased a ve- 
hicle will typically attempt to analyze 
the transaction by multiplying the 
monthly lease payments by the num- 
ber of months of the lease term, and 
then adding the amount of the purchase 
option required to purchase the vehicle 
at the end of the lease. The total of such 
arithmetic will almost always reflect 
such an alarmingly high amount as to 
lead the consumer to seek legal redress. 
Unfortunately, such analysis fails to 
consider the cost of financing. Moreover, 
the nature of leasing is that the lessee 
obtains little or no equity in the vehicle, 
rendering the purchase option irrel- 
evant to this arithmetic analysis. On 
the other hand, the following lease ad- 
vertising and sales practices by auto 
dealers may provide fertile ground for 
consumer actions under FDUTPA: 

1) False and misleading advertising. 
If a consumer, acting reasonably under 
the circumstances, is initially misled by 
an auto dealer’s advertisement, the law 
may be violated, even if the truth is 
made known to the purchaser prior to 
entering into the lease;** 


= 


2) Misrepresentations involving one 
or any combination of the following: 

a) that the consumer is enter- 
ing into a lease as opposed to a pur- 
chase.** On the average, automobile 
dealers reap substantially higher prof- 
its on lease transactions. Accordingly, 
the motive for engaging in sales tactics 
designed to convince consumers to 
switch from a sale to a lease (known in 
the trade as “flipping”) is obvious; 

b) the true pros and cons of 
leasing. While offering a savings on 
monthly payments as compared to fi- 
nancing a purchase, the consumer ob- 
tains little or no equity in a lease. More- 
over, early termination of a lease 
generally entails a penalty resulting in 
a negative equity situation (known in 
the trade as being “upside-down”). In 
addition, at the expiration of the lease 
term, the consumer may be liable to the 
leasing company for excessive mileage 
charges, excessive wear and tear, and 
disposition charges; 

c) the nature of the lease. Al- 
though most automobile leases are 
“close-end” leases, the unwary con- 
sumer could be misled into signing an 
“open-end” lease, which provides that, 
at lease termination, the lessee is re- 
quired to pay the difference in the event 
that the leased vehicle is worth less 
than the residual value stipulated in 
the lease; 

d) the purchase price of the 
vehicle. The purchase price is the larg- 
est and most important component of 
the “capitalized cost” of a lease. The 
capitalized cost, which includes incep- 
tion fees, is reduced by the “capitalized 


cost reduction” (the total credits) to 
obtain the “net capitalized cost” of the 
vehicle. The net capitalized cost may 
be compared to the net amount to be 
financed by a purchaser of a vehicle. 
The net capitalized cost, together with 
the residual value of the vehicle at the 
end of the lease and the “money factor” 
(the interest rate), determine the 
amount of the monthly lease payments. 
The consumer who shops for a lease 
solely based upon the amount of the 
monthly payment may unwittingly en- 
ter into a lease which is based on a 
higher purchase price (sticker price or 
above) than the consumer would ever 
have considered accepting had the ve- 
hicle been purchased. Similarly, addi- 
tional charges may be imposed upon the 
consumer for accessories or other add- 
on items that were promised free of 
charge. If the sole price presented to the 
consumer is the sticker on the window 
of the vehicle, it may well be asserted 
that the average or reasonable con- 
sumer has a right to expect that the 
sticker price represents the purchase 
price portion of the capitalized cost of 
the vehicle, as opposed to a purchase 
price that has been inflated above the 
sticker price; 

e) the amount of the trade al- 
lowance. Prior to October 1, 1995, auto 
dealers were not required to disclose 
the amount of the trade allowance, 
which constitutes a portion of the “capi- 
talized cost reduction.” In such in- 
stances, it may well be asserted on be- 
half of a consumer litigant that a trade 
allowance promised by the salesperson, 
albeit in the context of sales (rather 


than lease) negotiations, may be rea- 
sonably relied upon by the lessee. 
Where no indication of a trade allow- 
ance is apparent, the dealer’s records 
should disclose the amount of the 
dealer’s appraised wholesale value of 
the trade-in vehicle (known in the trade 
as the ACV) as well as the resale price 
obtained by the dealer for the trade-in 
vehicle.* Some auto dealers (known in 
the trade as “over-allowance dealers”) 
engage in the sales tactic of offering the 
consumer a considerably higher trade 
allowance than its true wholesale value 
(ACV), while compensating by raising 
the purchase price by the amount of the 
trade allowance increment. 

f) the amount of the balance 
owed on the trade-in or previously 
leased vehicle. The dealer typically 
pays this balance and passes the charge 
to the consumer. If the actual payoff 
balance proves to be less than expected 
when the deal was consummated, the 
consumer may be entitled to a refund 
of the difference; 

g) rebates, coupons, or owner 
loyalty certificates. The consumer, origi- 
nally considering a purchase of a ve- 
hicle, may be offered a rebate that mys- 
teriously disappears without the 
consumer’s knowledge when the deal is 
changed to a lease. Sometimes a 
manufacturer’s rebate applicable to a 
sale is inapplicable to a lease of the 
same vehicle, but the consumer is not 
so informed and may well have a right 
to rely upon the rebate being credited 
to the lease deal; 

h) extended service contracts. 
The consumer may unwittingly be 
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charged for an additional warranty that 
is largely redundant with the manu- 
facturer’s warranty and that the con- 
sumer may not have agreed to pay; 

i) lease acquisition fees. This 
refers to a fee that the leasing company 
requires the auto dealer to pay at the 
inception of the lease. The consumer 
may be unaware of the existence of such 
a fee or that the fee may be added to 
the capitalized cost; 

j) the interest rate (known as 
the “money factor”). Presently, neither 
federal nor Florida statutes require dis- 
closure of the rate of interest of leases. 
Hopefully, this permissive “let the les- 
see beware” approach will shortly be 
addressed. 

k) the “purchase option” or “re- 
sidual value.” This refers to the amount 
that the consumer is required to pay 
should the consumer opt to purchase 
the vehicle at the end of the lease; and 

1) insurance costs. Typically, 
insurance companies assess substan- 
tially higher premiums to consumers 
who lease a vehicle. In stressing the 
real or imagined benefits of leasing, 
dealer sales personnel may misrepre- 
sent or fail to disclose the increased 
premium cost to the lessee. The sales- 
person at the dealership may also talk 
the consumer into obtaining credit life 
insurance, another high-profit dealer 
add-on, and may mislead the consumer 
as to the actual cost of such insurance. 

The remedy in any individual action 
brought by a consumer who has suf- 
fered a loss as a result of an FDUTPA 
violation, is actual (compensatory) 
damages, plus attorneys’ fees and court 
costs;* however, no damages are recov- 
erable against a retailer who has, in 
good faith, engaged in the dissemina- 
tion of claims of a manufacturer or 
wholesaler without actual knowledge 
that it violated FDUTPA,* nor are con- 
sequential damages” or punitive dam- 
ages*® recoverable. Reasonable attor- 
neys’ fees may be awarded to the 
prevailing party. Note that where a 
senior citizen or handicapped person is 
victimized by an FDUTPA violation, 
restitution or reimbursement to such 
victim is afforded priority over the sub- 
stantial civil penalties that may be im- 
posed upon the perpetrator.” 


Other Statutory Remedies 
Lessees may assert their Lemon Law 

rights in the event their motor vehicles 

demonstrate chronic defects that “sub- 


stantially impair the use, value or 
safety” of their vehicles.*’ If the 
consumer’s vehicle is adjudged by 
Florida’s New Motor Vehicle Arbitration 
Board to be a “lemon,” the consumer is 
entitled to a refund from the manufac- 
turer, or alternatively may request a 
replacement motor vehicle should an 
identical or reasonably equivalent ve- 
hicle be available.“ Moreover, lessees 
have rights and responsibilities simi- 
lar to those of buyers under the Uni- 
form Commercial Code.“ 


Florida’s Motor Vehicle 
Lease Disclosure Act 

The heart and soul of the new act, 
which became effective October 1, 1995, 
is the requirement that the retail les- 
sor (the auto dealer) must make the 
following disclosures in its lease agree- 
ments in capital ietters of at least 12- 
point bold type, with the appropriate 
amounts specified: 
THIS IS A LEASE AGREEMENT. 


THIS IS NOT A PURCHASE AGREE- 
MENT. 


PLEASE REVIEW THESE MATTERS 
CAREFULLY AND SEEK INDEPEN- 
DENT PROFESSIONAL ADVICE IF 
YOU HAVE ANY QUESTIONS CON- 
CERNING THIS TRANSACTION. YOU 
ARE ENTITLED TO AN EXACT COPY 
OF THE AGREEMENT YOU SIGN. 


CAPITALIZED COST $__ 


(Your total cost of goods, services, & 
fees.) 


CAPITALIZED COST REDUCTION 


(Your total credits) 


ADJUSTED OR NET CAPITALIZED 
COST $ 


(Your net cost of goods, services, & 
fees.) 


It is further provided that a trade-in 
vehicle used to reduce the capitalized 
cost must be identified in the lease 
agreement by year, make, and model, 
and must state the net credit of the 
trade-in vehicle used to reduce the capi- 
talized cost.“ The act provides that in 
addition to any other remedies provided 
by law, a retail lessee may bring an ac- 
tion in circuit court to recover actual 
damages sustained, civil penalties up 
to $1,000 per lease transaction, and 
reasonable attorneys’ fees and costs.“ 

Compliance by an auto dealer with 
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the new disclosure law provides some 
protection against a consumer decep- 
tion claim. A claim may lie, however, 
should other practices by the dealer’s 
sales personnel direct the consumer’s 
attention away from the qualifying dis- 
closures.“ A salesperson who misrep- 
resents the nature of the lease docu- 
ment may subject the dealership to an 
FDUTPA action.” Similarly, the follow- 
ing tactics, which could apply to leases, 
have been found to constitute deception: 

1) Misrepresenting that the contract 
is not binding until some future event 
occurs; 

2) Procuring a consumer’s signature 
on blank or partially blank contracts;“ 

3) Misrepresenting that a consumer 
may cancel the contract;” 

4) Misrepresenting authority to bind 
the dealer to the contract;*! 

5) Backdating a contract;*” 

6) Concealing a document among 
other forms; 

7) Falsely notarizing a document;™ 

8) Forging a consumer’s signature on 
a contract or otherwise fabricating a 
contract;® and 

9) Making oral misrepresentations 
inconsistent with the contract.® 


Conclusion 

Notwithstanding the potential for 
consumer deception as illustrated in 
this article, auto leasing may be char- 
acterized as merely an alternative 
method of financing an asset, loosely 
analogous to the catchy commercial 
that admonishes consumers to “pay me 
now or pay me later.” An educated con- 
sumer who comprehends the import of 
a lease’s net capitalized cost, has the 
benefit of full disclosure, and is fully 
aware of the elements of a lease offered 
by the dealer, may have reason to pre- 
fer a lease to a purchase and may fare 
well entering into an auto lease trans- 
action. On the other hand, the histori- 
cally amorphous nature of auto leases 
has provided unscrupulous sales people 
with increased opportunities for deceiv- 
ing consumers. Compliance by auto 
dealers with the newly enacted Motor 
Vehicle Lease Disclosure Act promises 
a brighter day for consumers by provid- 
ing consumers shopping for a new ve- 
hicle with the information necessary to 
engage in meaningful comparison shop- 
ping and bargaining, followed by a well- 
informed decision to buy or lease. 0 
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BUSINESS LAW 


Restrictive Covenants: Florida Returns to the 
Original “Unfair Competition” Approach 
for the 21st Century 


s this noncompete agreement 

enforceble?” Few lawyers in 

Florida have not confronted that 

question. Yet, up until the 1996 
Legislature, even fewer lawyers were 
willing to hazard a guess. What is “rea- 
sonable”? What is the test for “reason- 
ableness”? What do the statutes say? 
What do the courts say the statutes 
say? Without question, the rules gov- 
erning enforcement of such agreements 
were in hopeless disarray and conflict. 
As a result, the judicial system gener- 
ated inconsistent and unpredictable re- 
sults, and Florida businesses and em- 
ployees suffered from that unpre- 
dictability. 

The 1996 Florida Legislature, work- 
ing with a model statute developed by 
the Business Law Section of The 
Florida Bar, addressed these issues, 
amended the Florida Antitrust Act, and 
established a comprehensive frame- 
work for analyzing, evaluating, and 
enforcing “restrictive covenants” in 


In enacting ES. 
§542.335, the 
Florida Legislature 
directed the courts of 
this state to evaluate 
restrictive covenants 
under the “unfair 
competition” 
analysis 


by John A. Grant, Jr., 
and Thomas T. Steele 


Florida.' This article, co-authored by 


the legislation’s Senate sponsor and by 
the Bar’s principal drafter, provides a 
brief history of Florida’s statutes and 
Supreme Court opinions on restraints 
of trade, discusses the problems that 
gave rise to the 1996 legislation, ex- 
plains the philosophical underpinnings 
of that legislation, and highlights its 
key provisions. 


A Brief Historical Perspective 

Early on, Florida courts displayed an 
extreme distaste for agreements that 
restricted competition, especially agree- 
ments between employers and employ- 
ees.” At the same time, though, Florida 
courts recognized that some such agree- 
ments ought to be enforced as pro-com- 
petitive, under the “ancillary re- 
straints” doctrine.® 

In 1953, Florida enacted F.S. §542.12, 


the first Florida statute to explicitly 
authorize contractual restrictions upon 
competition. In two key early decisions 
applying §542.12, the Supreme Court 
of Florida declared that the purpose of 
the statute was to “protect the legiti- 
mate interests of the employer” and to 
protect employers from unfair compe- 
tition: “The statute is designed to al- 
low employers to prevent their employ- 
ees and agents from learning their 
trade secrets, befriending their custom- 
ers and then moving into competition 
with them.” Miller Mechanical, Inc. v. 
Ruth, 300 So. 2d 11, 12 (Fla. 1974). 

In the late 1970s and throughout the 
1980s, the Florida courts lost sight of 
the original purpose of the statute and 
increasingly employed a judicial ap- 


proach to such agreements that empha- 
sized a “contract-oriented” methodology 
and that abandoned the original “un- 
fair competition” theory of analysis and 
enforcement. Although the “contract- 
oriented” approach seemingly offered a 
high level of certainty of enforcement, 
in reality it led to a hodge-podge of con- 
flicting and unprincipled decisions. 
Specifically, the judicial emphasis upon 
contract concepts i) provided no prin- 
cipled way for the courts to decline to 
enforce contractual restrictions upon 
competition that were not justified by 
the need to protect any substantial “le- 
gitimate business interest” and ii) lent 
itself to distortion by result-oriented 
courts.® 

In reaction to the excesses produced 
by the judicial emphasis upon the “con- 
tract-oriented” approach, the Florida 
Legislature in 1990 amended §542.33.’ 
But that amendment created more 
ambiguities than it resolved. That 
amendment created a standardless “un- 
reasonableness” defense; it created a 
standardless “contrary to the public 
health, safety or welfare” defense; it 
shifted the focus of enforcement to “ir- 
reparable injury”; it erroneously sug- 
gested that a “customer list” need not 
be a trade secret to be granted a mea- 
sure of protection by contract; and it 
specified narrow instances of presump- 
tive “irreparable injury.” 

Moreover, in Hapney v. Central Ga- 
rage, Inc., 579 So. 2d 127 (Fla. 2d DCA), 
rev. denied, 591 So. 2d 180 (Fla. 1991), 
the Second District Court of Appeal in 
1990 revived the “unfair competition” 
approach to evaluating contractual re- 
strictions upon competition and articu- 
lated a detailed “legitimate business in- 
terest” test for such restrictions. Other 
district courts of appeal, though, ques- 
tioned Hapney’s revival of the “legiti- 
mate business interest” approach,® 
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thereby creating the very real possibil- 
ity of different results on the same facts 
in different districts and encouraging 
forum-shopping within the state. 

By 1996, then, the “rules” governing 
the enforcement of contractual restric- 
tions upon competition were in hope- 
less disarray, and the resulting lack of 
predictability made it very difficult for 
Florida lawyers to advise their clients 
with any certainty about business 
transactions and employment relation- 
ships involving such restrictions. 


Problems With 
the Prior Statute 

The fundamental problem with F‘S. 
§542.33 (the statutory successor to 
§542.12 and the statute that continues 
to govern restrictive covenants entered 
into after June 28, 1990, and before 
July 1, 1996) is that it nowhere speci- 
fies any objective standard for the 
courts to use in determining the “rea- 
sonableness” of a restriction upon com- 
petition. This deficiency permitted the 
development of differing judicial views 
of how contractual restrictions upon 
competition should be evaluated and 
enforced, and that difference in view- 
points generated unclear, inconsistent, 
and oftentimes inexplicable results. 

In addition to failing to articulate a 
workable objective standard for deter- 
mining “reasonableness,” §542.33 (and 
the decisions interpreting and applying 
it) presented these subsidiary problems 
for the courts: 

1) Does §542.33 really mean what it 
says? Section 542.33(1) declares that, 
except to the extent authorized in 
§542.33(2), all restraints of trade are 
illegal and unenforceable. Some courts 
have applied that wording literally;° 
other courts have read into the statute 
a “rule of reason” exception.’® And what 
role, if any, does §542.18" play in the 
enforcement analysis? No reported 
Florida appellate court opinion ad- 
dressed the issue of overlap or conflict 
between §§542.18 and 542.33, let alone 
harmonized the two statutory sections. 

2) To what extent should courts ap- 
ply contract rules in analyzing and 
evaluating contractual restrictions on 
competition? Must the courts enforce 
every restriction, even if it is a “naked 
restraint of trade,” or must a restraint 
have a “legitimate business purpose” to 
merit enforcement? 

Apart from its structural problems, 
§542.33 also contained no provision 


authorizing an award of attorneys’ fees 
to the prevailing party in actions involv- 
ing enforcement of restrictive cov- 
enants. Unless the contract itself had 
such a provision, the parties had to bear 
their own litigation expenses. And this 
deficiency encouraged abusive litiga- 
tion strategies and tactics. 


The Guiding Principle 
of the New Statute 

“Legitimate Business Interests” 

In adopting §542.335, the 1996 Leg- 
islature expressly rejected a “contract 
approach” to the enforcement of con- 
tractual restrictions on competition. 
Instead, the legislature declared that, 
for a restriction to be enforceable, it 
must be “reasonably necessary” to pro- 
tect one or more “legitimate business 
interests” of the party seeking enforce- 
ment. But, if the proponent of the re- 
striction demonstrates that it is neces- 
sary to protect one or more “legitimate 
business interests,” then, absent a 
strong defense, the court must accord 
such interest or interests an appropri- 
ate measure of protection. 

What is a “legitimate business inter- 
est”? Section 542.335(1)(b) specifies a 
number of such interests as examples, 
making clear that other unspecified 
interests also may merit protection. A 
review of those examples confirms that 
a “legitimate business interest” is an 
identifiable business asset that consti- 
tutes or represents an investment by 
the proponent of the restriction such 
that, if that asset were misappropriated 
by a competitor (i.e. , taken without com- 
pensation), its use in competition 
against its former owner would be “un- 
fair competition.” Put another way, a 
“legitimate business interest” is a busi- 
ness asset that, if misappropriated, 
would give its new owner an unfair com- 
petitive advantage over its former owner. 

From an enforcement standpoint, 
then, the proponent of a restrictive cov- 
enant should be entitled to enforcement 
if it can demonstrate that the defendant 
has misappropriated (or threatens to 
misappropriate) identifiable assets of 
the proponent’s business. But, if no such 
misappropriation (or threatened misap- 
propriation) can be proven, there is no 
unfair competitive advantage and en- 
forcement must be denied. 


Key Provisions 
of the New Statute 


1) All-Encompassing: Section 542.335(1) 
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adopts, and uses throughout, the term 
“restrictive covenants.” That term is all- 
inclusive and includes all contractual 
restrictions upon competition. Noncom- 
petition/nonsolicitation agreements; 
confidentiality agreements; exclusive 
dealing agreements; and all other con- 
tractual restraints of trade: all are gov- 
erned by §542.335. Every complained- 
of contractual restriction upon com- 
petition in Florida, then, must be evalu- 
ated in a three-step analysis: 

a) Is it per se illegal under §542.18? 

b) If it is not per se illegal, is it 
nevertheless illegal under the “Rule of 
Reason” under §542.18? 

c) If it is not illegal under §542.18, 
does it pass muster under §542.335? 

2) “Legitimate Business Interest”: Sec- 
tion 542.335(1)(b) flatly declares that 
“[a]ny restrictive covenant not sup- 
ported by a legitimate business inter- 
est is unlawful and is void and unen- 
forceable.” That same section also 
makes clear that a mere contractual ac- 
knowledgment or stipulation of such an 
interest will be insufficient: The propo- 
nent of the restriction must “plead and 
prove” the interest.” 

For example, if the proponent con- 
tends that the restriction is necessary 
to protect proprietary information, then 
it will have to “plead and prove” i) that 
it has such information, ii) the specific 
content of that information," iii) that 
it disclosed that information to the de- 
fendant, and iv) that the defendant 
threatens to use or disclose that infor- 
mation in competition with the propo- 
nent. Similarly, if the proponent as- 
serts that the restriction is necessary 
to protect customer relationships, it will 
have to “plead and prove” i) that the 
defendant developed “substantial rela- 
tionships with specific prospective or 
existing customers, patients, or clients” 
while employed by the proponent, and 
ii) that the defendant threatens to do 
business with those same customers in 
competition with the proponent. 

3) Burden of Persuasion: Sections 
542.335(1)(b) and (c) require the pro- 
ponent of the restriction to “plead and 
prove” i) “the existence of one or more 
legitimate business interests justifying 
the restrictive covenant,” and ii) “that 
the contractually specified restraint is 
reasonably necessary to protect” such 
interest or interests. Once the propo- 
nent establishes a prima facie case of 
these elements, though, the burden 
shifts to the defendant to show that the 


2 


restriction is “overbroad, overlong, or 
otherwise not reasonably necessary to 
protect” the established interest or in- 
terests. This section reaffirms and ex- 
tends prior Florida decisional law. 

4) Reasonable Relief: Section 
542.335(1)(c) makes plain that relief 
must be limited to that which is “rea- 
sonably necessary”"* to protect the in- 
terest or interests established and that, 
if the restraint is “overbroad, overlong, 
or otherwise not reasonably necessary,” 
the court must modify the restriction. 
This directive reaffirms prior Florida 
decisional law authorizing application 
of the “blue-pencil doctrine.””” 

5) No “Contract Rules”: Section 
542.335(1)(h) reaffirms that, in restric- 
tive covenant cases, the court’s primary 
focus must be upon the “legitimate 
business interest or interests.” This 
section requires courts to construe re- 
strictive covenants “in favor of provid- 
ing reasonable protection to all legiti- 
mate business interests,” and it 
prohibits courts from employing rules 
of contract construction requiring con- 
struction of contractual restrictions 
“narrowly, against the restraint, or 
against the drafter of the contract.” 
This section legislatively discards prior 
Florida decisions that invoked and ap- 
plied such doctrines in restrictive cov- 
enant cases.”® 

6) No “Individualized Hardship” De- 
fense: Section 542.335(1)(g) settles the 
conflict between the district courts of 
appeal as to the invocation of “economic 
hardship” as a defense to enforcement 
of a restrictive covenant.” Such a de- 
fense is now barred. 

7) Limited “Public Policy” Defense: 
Section 542.335(1)(i) sharply limits the 
use of the “contrary to public policy” 
defense to enforcement of a restrictive 
covenant. Under that section, a court 
may not refuse enforcement “on 
grounds of public policy” unless i) the 
court articulates the public policy with 
specificity and ii) finds that the speci- 
fied public policy requirements “sub- 
stantially outweigh” the need to protect 
the interest or interests established by 
the proponent of the restriction.” 

8) Presumption of “Irreparable In- 
jury”: Section 542.335(1)(j) establishes 
a rebuttable presumption of irreparable 
injury flowing from the violation of an 
enforceable restrictive covenant. That 
is, once the proponent of the restriction 
establishes one or more “legitimate 
business interests” justifying the re- 


Section 542.335(1)(g) 
settles the conflict 
between the district 
courts of appeal as to 
the invocation of 
“economic hardship” 
as a defense to 
enforcement of a 
restrictive covenant 


striction, irreparable injury must be 
presumed and the burden shifts to the 
defendant to establish the absence of 
such injury. This section re-establishes 
the pre-1990 amendment rule of 
Capraro v. Lanier Business Products, 
Inc., 466 So. 2d 212 (Fla. 1985). 

9) “Safe Harbors”: In an effort to pro- 
vide guidance to the courts (and there- 
fore to businesses and employees), the 
legislature specified a comprehensive 
system of “safe harbors” for the period 
of various restrictions. Section 
542.335(1)(d) sets forth a number of 
presumptively reasonable periods of re- 
striction, tied to the nature of the re- 
striction. Thus, for example, restric- 
tions against former employees, agents, 
and independent contractors, if not 
predicated upon the protection of trade 
secrets, are presumptively reasonable 
if “six months or less in duration” and 
presumptively unreasonable if “more 
than two years in duration.” Similar 
rebuttable presumptions govern the 
periods of restriction upon i) sellers of 
business interests, ii) former distribu- 
tors, dealers, franchisees, or licensees 
of trademarks or service marks, and iii) 
recipients of trade secrets. This section 
should lead to much more uniformity 
and, therefore, predictability as to du- 
ration. 

10) “Retroactivity”: Section 542.335 
governs only those restrictive cov- 
enants entered into or having an effec- 
tive date on or after July 1, 1996. In 
light of the Supreme Court of Florida’s 
decision in Gupton v. Village Key and 
Saw Shop, Inc., 656 So. 2d 475 (Fla. 
1995), practitioners in Florida must pay 
close attention to i) the effective date 


of a particular restrictive covenant and 
ii) the effective date of any arguable 
subsequent amendment or ratification. 
There now are three sets of different 
rules governing the enforceability of 
restrictive covenants in Florida: 

a) Rules governing contracts effec- 
tive prior to June 28, 1990; 

b) Rules governing contracts effec- 
tive on or after June 28, 1990, but be- 
fore July 1, 1996; and 

c) Rules governing contracts effec- 
tive on or after July 1, 1996. 

The rules governing contracts effec- 
tive in each period are quite different, 
and practitioners will continue to find 
“traps for the unwary” so long as con- 
tracts effective before July 1, 1996, con- 
tinue in force. 


A Balanced Statute 

Although much of §542.335 is aimed 
at making enforcement of bona fide re- 
strictive covenants easier and more cer- 
tain, the legislature made certain that 
it is a balanced statute that does not 
unnecessarily impede competition, the 
ability of competitors to hire experi- 
enced workers, or the efforts of employ- 
ees to secure better-paying positions. 
Among the provisions that “level the 
playing field” are: 

1) The express adoption of the “legiti- 
mate business interest” requirement 
ensures that, no matter what the writ- 
ten document states, the proponent of 
the restriction will have to “plead and 
prove” the interest or interests justify- 
ing the restriction. 

2) The express adoption of the “rea- 
sonably necessary” test for relief en- 
sures that relief must fit the interest 
or interests established. 

3) The express recognition that a de- 
fendant may assert “all other pertinent 
legal and equitable defenses” ensures 
that courts will continue to consider 
other appropriate defenses. 

4) The express requirement that the 
court “shall consider the effect of en- 
forcement upon the public health, 
safety, and welfare” ensures that the 
courts will continue to consider the pub- 
lic interest. 

5) The express requirement that 
courts must require temporary injunc- 
tion bonds (and that contractual provi- 
sions waiving or limiting such bonds 
are not to be enforced) ensures that the 
victim of a wrongfully entered tempo- 
rary injunction will be compensated for 
that injury. 
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6) The express requirement that, 
even in the absence of a contractual 
provision, the trial court may award 
attorneys’ fees and costs to the prevail- 
ing party (and that contractual provi- 
sions waiving or limiting such attor- 
neys’ fees are not to be enforced), 
encourages courts to penalize parties 
who assert unreasonable positions in 
restrictive covenant litigation. 


Conclusion 

In enacting FS. §542.335, the Florida 
Legislature directed the courts of this 
state to evaluate restrictive covenants 
under the “unfair competition” analy- 
sis. Accordingly, courts should focus 
their inquiry primarily on two ques- 
tions: 

1) What is the “legitimate business 
interest” justifying the restrictive cov- 
enant? 

2) What is a reasonable, i.e., ad- 
equate, measure of protection for that 
“legitimate business interest”? 

- If the proponent of the restriction 
cannot “plead and prove” with particu- 
larity the existence of such an interest, 
enforcement must be denied. But if the 
proponent carries its burden, then the 


court must grant a reasonable measure 
of protection for the interest or inter- 
ests proven. 0 
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only “threatened misappropriation.” F a. 
Srat. §688.003(1) (1988). 

% E.g., Dyer v. Pioneer Concepts, Inc., 667 
So. 2d 961; Carnahan v. Alexander Proudfoot 
Co. World Headquarters, 581 So. 2d 184 (Fla. 
4th D.C.A. 1991). 

16 The “reasonably necessary” standard is 
the settled standard used by federal courts 
in evaluating restraints of trade under the 
“Rule of Reason” standard of §1 of the 
Sherman Antitrust Act, 15 U.S.C. §1. See, 
eg., United States v. Realty Multi-List, Inc., 
629 F.2d 1351, 1375 (5th Cir. 1980) (propo- 
nent of restriction must show only that the 
restriction is “reasonably necessary,” not 
“narrowly tailored”). 

" E.g., Flammer v. Patton, 245 So. 2d 854 
(Fla. 1971);Santana Products Coa. v. Von Korff, 
573 So. 2d 1027 (Fla. 2d D.C.A. 1991). 

8 E.g., Riddick v. Suncoast Beauty College, 
Inc., 579 So. 2d 855, 856-57 (Fla. 2d D.C.A. 
1991) (noncompetition agreements “are in 
derogation of common law and must be strictly 
construed against the restraint”); Zimmer 
v. Pony Express Courier Corp., 408 So. 2d 
595, 597 (Fla. 2d D.C.A.), rev. denied, 418 
So. 2d 1280 (Fla. 1982) (noncompetition 
agreements “will not be construed to extend 
beyond their proper import or farther than 
the language of the contract absolutely re- 
quires”). 

® Compare Hapney v. Central Garage, Inc., 
579 So. 2d 127 (Fla. 2d D.C.A.), rev. denied, 
591 So. 2d 180 (Fla. 1991) (implying that 
trial court might consider such hardship 
under general principles of equity) with 
Twenty Four Collection, Inc. v. Keller, 389 
So. 2d 1062 (Fla. 3d D.C.A.), rev. denied, 419 
So. 2d 1048 (Fla. 1980) (temporary injunc- 
tive relief mandatory upon showing of “skel- 
etal” prima facie case). 

* For an instructive example of how the 
courts are tempted to use an all-purpose 
“public policy” rationale to defeat restrictive 
covenants, note the Third District’s prelimi- 
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nary opinion in Humana Medical Plan, Inc. 
v. Jacobson, __ So. 2d __, 18 Fla. L. Weekly 
D121, 122 n.3 (Fla. 3d D.C.A. 1992) (sug- 
gesting that a restrictive covenant that in- 
terfered with the doctor/patient relationship 
was void as being against public policy). The 
final opinion, published at 614 So. 2d 520, 
deleted that suggestion. 
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GRANT STEELE 


TRIAL LAWYERS FORUM. 


The Limits of Ex Parte Communications 
With a Plaintiff’s Treating Physicians 
Under Florida Law 


eeking to reconcile conflicting 
lower court opinions respect- 
ing a defendant’s right to con- 
duct ex parte interviews with 
a plaintiff’s nonparty, treating physi- 
cian in medical negligence cases, the 
Supreme Court of Florida recently is- 
sued its opinion in Acosta v. Richter, 671 
So. 2d 149 (Fla. 1996), severely restrict- 
ing this right. While the issue on ap- 
peal was whether “defense counsel in a 
medical negligence action is barred 
from having an ex parte conference with 
aclaimant’s current treating physician 
under the provisions of F.S. §455.241(2) 
(1993),” id. at 150, the larger question 
facing the court was whether the stat- 
ute created a broad physician-patient 
privilege of confidentiality protecting 
the privacy of a patient’s medical infor- 
mation, and a limited exception to the 
privilege for purposes of disclosure, or 
the other way around. Jd. Construing 
the disclosure exception narrowly, the 
court recognized for the first time a 
broad physician-patient privilege of 
confidentiality under Florida law. 


A Short History 

The genesis of the Acosta dispute 
dates back more than 40 years. Begin- 
ning with Morrison v. Malmquist, 62 So. 
2d 415 (Fla. 1953), the Florida Supreme 
Court affirmed that Florida did not rec- 
ognize a physician-patient testimonial 
privilege. Thirty years later, the Su- 
preme Court reaffirmed Morrison in 
Coralluzzo v. Fass, 450 So. 2d 858 (Fla. 
1984). Finding “no reason in law or in 
equity” to prohibit a defendant from 
having unauthorized ex parte commu- 
nications with a plaintiff’s treating phy- 
sicians, id. at 859, the Coralluzzo court 
also found “no common law or statutory 
privilege of confidentiality as to physi- 
cian-patient communications in Florida 
and, hence . . . no legal impediment to 


The court leaves to 
the legistature the 
development of 
privacy law in 
Florida, prompting 
Acosta to raise more 
questions than it 
answers 


by J.B. Harris 


ex parte conversations between a 
patient’s treating doctors and the de- 
fendants or their representatives,” id. 
Following Coralluzzo, the legislature 
sought to broaden the doctor-patient 
privilege of confidentiality under F.S. 
§455.241(2) in order to close the door 
on unauthorized ex parte communica- 
tions between defendants and plaintiffs’ 
treating physicians. The legislature 
succeeded to the extent it amended FS. 
§455.241(2) to include the following 
highlighted text: 
(2) Such [medical] records shall not be fur- 
nished to and the medical condition of a pa- 
tient may not be discussed with any person 
other than the patient or his legal represen- 
tative or other health care providers involved 
in the care or treatment of the patient, ex- 
cept upon written authorization of the pa- 
tient. However, such records may be fur- 
nished without written authorization to any 
person, firm, or corporation which has pro- 


cured or furnished such examination or 
treatment with the patient’s consent or when 
compulsory physical examination is made 
pursuant to Rule 1.360, Florida Rules of 
Civil Procedure, in which case copies of the 
medical records shall be furnished to both 
the defendant and the plaintiff. Such records 
may be furnished in any civil or criminal 
action, unless otherwise prohibited by law, 
upon the issuance of a subpoena from a court 
of competent jurisdiction and proper notice 
to the patient or his legal representative by 
the party seeking such records. Except in a 
medical negligence action when a health care 
provider is or reasonably expects to be named 
as a defendant, information disclosed to a 
health care practitioner by a patient in the 
course of the care and treatment of such pa- 
tient is confidential and may be disclosed 
only to other health care providers involved 
in the care or treatment of such patient or if 
permitted by written authorization from the 
patient or compelled by subpoena at a deposi- 
tion, evidentiary hearing, or trial for which 
proper notice has been given. 


Fla. Laws ch. 88-208 §2 (codified at F.S. 
§455.241(2) (1989)) (emphasis sup- 
plied). 


A Split Develops 

Following the adoption of these 
amendments, a split developed in the 
opinions of the lower district courts re- 
garding the scope of the medical negli- 
gence exception of F.S. §455.241(2). At 
issue was the exception language high- 
lighted above, which reads, in part, “Ex- 
cept in a medical negligence action when 
a health care provider is or reasonably 
expects to be named as a defendant... .” 
The Third District Court of Appeal read 
the exception broadly, allowing for a 
wide range of ex parte communications 
in all medical negligence cases, not 
merely those in which a plaintiff's treat- 
ing physician or health care provider 
was, or would expect to be, named as a 
defendant in an underlying suit. See 
infra Johnson v. Mount Sinai Medical 
Ctr., 615 So. 2d 257 (Fla. 3d DCA 1993) 
(medical malpractice action); Juan 
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Castillo-Plaza, M.D. v. Marsha Green, 
655 So. 2d 197 (Fla. 3d DCA 1995) 
(same). 

The First, Second, and Fifth district 
courts read the exception narrowly, 
thereby limiting the scope of ex parte 
communications only to those cases in 
which a physician or health care pro- 
vider was, or would expect to be, named 
as a defendant in a medical negligence 
action. In this case, the courts found 
that a physician or health care provider 
likely to be named as a defendant in a 
medical negligence action, should be 
allowed to discuss confidential patient 
information with counsel and others in 
preparation of their own defense. See 
infra Franklin v. Nationwide Mutual 
Fire Ins. Co., 566 So. 2d 259 (Fla. 1st 
DCA 1990), review dismissed, 574 So. 
2d 142 (Fla. 1990) (nonmedical 
malpractice action); Richter v. Bagala, 
647 So. 2d 215 (Fla. 2d DCA 1994) 
(medical malpractice action), review 
granted sub nom. Acosta v. Richter, 650 
So. 2d 989 (Fla. 1995); Kirkland v. 
Middleton, 639 So. 2d 1002 (Fla. 5th 
DCA 1994) (same). 


Broad Exception/ 
Narrow Privilege 

In Johnson v. Mt. Sinai Medical Ctr., 
the Third District Court approved “one- 
way” conversations between defense 
counsel and a plaintiff’s treating phy- 
sicians in order to permit counsel to 
inform physicians of their theory of the 
case, issues in the case, and other mat- 
ters not proscribed by law. Johnson, 615 
So. 2d 257, 258. Thus, Johnson set the 
stage for the Third District’s ruling in 
Castillo-Plaza, wherein the court found 
“voluntary ‘two-way’ conversations on 
unprivileged subjects likewise [were] 
permissible.” Castillo-Plaza, 655 So. 2d 
197, 202. 

In Castillo-Plaza, petitioners in vari- 
ous medical malpractice actions sought 
review of certain trial court orders re- 
stricting ex parte communications with 
plaintiffs’ treating physicians under FS. 
§455.241(2). Sitting en banc, the Third 
District held the privilege of confiden- 
tiality afforded by the statute, 1) did not 
apply toany medical malpractice cases, 
and 2) even if the statute did apply, it 
did not justify orders barring ex parte 
communications between defense attor- 
neys and plaintiffs’ treating physicians 
respecting matters beyond medical 
records and care, treatment, and medi- 
cal conditions of the plaintiff. Jd. at 199. 


While the Third 
District adopted 
an expansive 
view toward ex parte 
contacts... the 
First, Second, and 
Fifth districts 
embraced a more 
restrictive view 


The court based its ruling, in part, 
on the fact that “the treating physician, 
like any other witness or any other per- 
son, is free to speak with the defense or 
decline to do so entirely as a voluntary 
matter. Second, he is precluded from 
doing so only insofar as that right is 
restricted by the statute.” Id. at 202 
(emphasis in the original). 

Finding “the amendment itself ne- 

gates the applicability of the statute in 
all medical malpractice cases,” the court 
went even further in broadening the ex- 
ception when it found: 
The terms of the statute confine the require- 
ment of confidentiality to the “medical 
records” and the “medical condition” of the 
patient, including information disclosed to 
[the doctor] . . . in the course of [his] care 
and treatment. They do not restrict 
communication concerning anything else,— 
the issues in the case, hypothetical questions 
concerning other patients and their treat- 
ment, or indeed anything beyond what the 
statute actually says. Moreover, there is no 
restriction on the manner in which conver- 
sations or discussions as to the non-forbid- 
den topics may be conducted.” 


Id. (emphasis in the original). 


Narrow Exception/ 
Broad Privilege 

While the Third District adopted an 
expansive view toward ex parte con- 
tacts between defense counsel and a 
plaintiff’s treating physicians in medi- 
cal negligence cases, the First, Second, 
and Fifth district courts embraced a 
more restrictive view. In Franklin v. 
Nationwide Mutual Fire Ins. Co., for ex- 
ample, a plaintiff-insured brought an 
action against an insurer for damages 
resulting from personal injuries suf- 
fered in an automobile accident. The 
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trial court issued an order directing the 
plaintiff to execute a blanket medical 
authorization form which, among other 
things, permitted the insurer to conduct 
ex parte interviews with plaintiff’s 
treating physicians. Franklin, 556 So. 
2d 529, 530. On appeal, the court could 
find no statutory or procedural rule 
authorizing the lower court to compel 
the insured to deliver a medical autho- 
rization form granting such ex parte 
contacts. Id. 

In reaching its decision, the Franklin 
court found the language of F.S. 
§455.241(2) “clear on its face,” and held: 
[The statute] provides for waiver of confi- 


dentiality of covered medical information in 
only three circumstances: 


1) in a medical negligence action, when 
a health care provider is or reasonably ex- 
pects to be named as a defendant, 


2) by written authorization of the patient, 
or 


3) when compelled by subpoena at a depo- 
sition, evidentiary hearing, or trial for which 
proper notice has been given. 


In other words, in all cases other than those 
where the health care provider is a defen- 
dant, unless the plaintiff voluntarily pro- 
vides written authorization to the defendant, 
the defendant’s discovery of the privileged 
matter can be compelled only through the 
subpoena power of the court with proper 
notice in accordance with the discovery pro- 
visions of the rules of civil procedure. 


Id. at 532. 

The Franklin decision not only set the 
stage for subsequent rulings in the Sec- 
ond and Fifth districts, it ultimately 
provided the intellectual foundation for 
the Supreme Court’s ruling in Acosta. 
The Second District, in Richter v. 
Bagala, applied the three-part Franklin 


‘test to quash a trial court’s order “ap- 


proving ex parte conferences between 
defense counsel and the Plaintiff’s 
treating, non-party, health care provid- 
ers.” Richter, 647 So. 2d 215, 216. Like- 
wise, the Fifth District in Kirkland v. 
Middleton, also quashed a trial court’s 
order authorizing defense counsel to 
conduct ex parte interviews with 
plaintiff’s current treating physicians 
and health care providers. Kirkland, 
639 So. 2d 1002. Here, too, the Kirkland 
court adopted with minor modifications 
the three-part test established in 
Franklin. Id. at 1004. In doing so, the 
Kirkland court was the first to articu- 
late the policy driving its decision, as 
well as that of its predecessors: 

Were unsupervised ex parte interviews al- 


: 

| 
3 


lowed, medical malpractice plaintiffs could 
not object and act to protect against inad- 
vertent disclosure of privileged information, 
nor could they effectively prove that im- 
proper disclosure actually took place. 


Id. 


The Supreme Court Decides 
Affirming the three-part test em- 
braced by Franklin and its progeny, the 
Acosta court also adopted a “plain 
meaning” interpretation of F.S. 
§455.241(2). Acosta, 671 So. 2d 149, 153. 
In doing so, the court recognized for the 
first time a broad physician-patient 
privilege of confidentiality set forth un- 
der the statute, thereby restricting the 
medical negligence exception contained 
therein. Jd. at 150. In reaching this re- 
sult, the court rejected as “sophistry” 
the Third District’s decision in Johnson 
v. Mount Sinai Medical Center, Inc., 
which had permitted “one-way” conver- 
sations between defense counsel and a 
plaintiff’s treating physicians. Id. at 
156. Moreover, the court found the 
Third District’s ruling in Castillo-Plaza 
also in conflict with Acosta.’ 
Recognizing the physician-patient 
privilege created by the statute, the 
court found: 
[The] opening sentence creates a broad and 
express privilege of confidentiality as to the 
medical records and the medical condition 
of a patient. The statute states in simple, 
direct language that medical records “may 
not be furnished” and the medical condition 
of a patient “may not be discussed” except 
upon written authorization of the patient. 
The obvious purpose of this first sentence is 
to prohibit disclosure of patient medical 
records and the patient’s medical condition 
to anyone except the patient, the patient’s 
legal representative, or other health care 
providers who are “involved in the care or 
treatment of the patient,” except upon a 
patient’s written authorization. 


Id. at 154 (emphasis in original). 
Next, the court determined that 
medical records may be disclosed un- 
der the statute, without written autho- 
rization, in only three cases: 
[1] [Where] any person, firm or corporation 
which has procured or furnished such exami- 
nation or treatment with the patient’s con- 
sent or [2] when compulsory physical exami- 
nation is made pursuant to Rule 1.360, Fla. 
Rules of Civ. Pro., in which case copies of 
the medical record shall be furnished to both 
defendant and plaintiff. [3] Such records may 
be furnished in any civil or criminal action, 
unless prohibited by law, upon the issuance 
of a subpoena... . 


Id. 
Finally, reasoning that “common 
sense dictates that a defendant health 


care provider should be able to discuss 
patient information to defend herself in 
a medical negligence action,” id. at 156, 
the court determined that the statute’s 
“‘medical negligence’ exception permits 
disclosure of patient information only 
by a physician who ‘is or reasonably ex- 
pects to be named as a defendant’ in a 
medical negligence action.” Id.* Accord- 
ingly, in all other cases, patient infor- 
mation may only be disclosed by a 
plaintiff’s treating physician in the fol- 
lowing situations: 

[1] only to other health care providers in- 
volved in the care or treatment of the pa- 
tient, or [2] by written authorization of the 
patient or [3] when compelled by subpoena 
at a deposition, evidentiary hearing, or trial 
for which proper notice has been given. 


Id. 

In reaching this result, the court held 
that “F’S. §455.241(2)... creates a phy- 
sician-patient privilege for the patient’s 
medical information, and a limited ex- 
ception to the privilege for a defendant 
health care provider that reasonably 
expects to be named as a defendant in 
a medical negligence action.” Jd. 


Conclusion 

By recognizing for the first time a 
broad physician-patient privilege of 
confidentiality under F.S. §455.241(2), 
the Acosta court affirmed the statute’s 
“explicit scheme . . . to strictly control 
the dissemination of a Florida patient’s 
medical information.” Jd. at 155. While 
controlling the dissemination of patient 
information is, and should be, of para- 
mount concern, the court missed the 
opportunity with Acosta to articulate a 
coherent policy respecting the right to 
privacy in general, and a patient’s right 
to privacy in particular. As a result, the 
court leaves to the legislature the de- 
velopment of privacy law in Florida, 
prompting Acosta to raise more ques- 
tions than it answers. 

Given Acosta’s summary rejection of 
Castillo-Plaza, it is unlikely that there 
are any “unprivileged” or “nonfor- 
bidden” topics which are exempt from 
the statute’s prohibitions, and would 
therefore qualify for ex parte discus- 
sions, such as “issues in the case, hypo- 
thetical questions concerning other pa- 
tients and their treatment, or indeed 
anything beyond what the statute ac- 
tually says.” Castillo-Plaza, 655 So. 2d 
at 202. (emphasis in original). But what 
effect does the statute have on personal 
injury and products liability cases, 
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where a patient’s medical condition is 
also at issue? Is the disclosure of a 
patient’s medical records and informa- 
tion in such cases subject to the three- 
tiered disclosure schemes set forth 
above, or would it fall outside the ambit 
of the privilege so as to qualify for ex 
parte discussion? Given the court’s 
strict interpretation of the statute, it 
seems clear that the privilege attaches 
in these situations as well. 

And what about mass torts and prod- 
ucts liability cases involving hundreds 
or perhaps thousands of plaintiffs? Is a 
physician prohibited from discussing 
the issues in the case with defense coun- 
sel where one of his or her many pa- 
tients is a plaintiff or member of a class? 
Moreover, what duty does a physician 
have to discover whether one or more 
of his or her many patients is a plain- 
tiff in such a case, where the patient 
has yet to disclose this fact to the doc- 
tor? While these questions remain un- 
answered, the court’s expansive view of 
the privilege would seem to preclude ex 
parte contacts in these instances as 
well. 

Such responses, however, beg the 
question of why there is no waiver of 
the physician-patient privilege under 
Florida law, when a plaintiff in a per- 
sonal injury or products liability case 
has placed his or her medical conditions 
at issue; or indeed, why nonparty, treat- 
ing physicians should be treated differ- 
ently than other nonparty witnesses in 
such cases? Query, then, whether the 
scale has tipped too far in favor of plain- 
tiff-patients during the discovery pro- 


cess, in all cases, not just those involv- 
ing medical malpractice, at the expense 
of both defendants and judicial 
economy. 

By contrast, consider how the Michi- 
gan courts have dealt with the issues 
left unanswered by Acosta. In Davis v. 
Dow Corning Corporation, 530 N.W. 2d 
178 (1995), for example, the Michigan 
Court of Appeals found defendants en- 
titled to ex parte discovery interviews 
with plaintiffs’ treating physicians in 
products liability cases, where physi- 
cians are advised in advance of their 
“free[dom] to grant or decline an ex 
parte interview” as they see fit. Id. at 
180. In reaching its decision, the Michi- 
gan court found that a “prohibition of 
all ex parte interviews would be incon- 
sistent with the purpose of providing 
equal access to relevant evidence and 
efficient, cost-effective ligation,” id., a 
concept clearly rejected by Acosta. Ac- 
cordingly, the Davis court affirmed 
Michigan’s “broad policy favoring far- 
reaching, open, and effective discovery 
practice, applicable in all types of civil 
litigation, [including personal injury 
and medical malpractice cases], and the 
conclusion that ex parte discovery in- 
terviews appear to advance those well- 
recognized policy goals.”5 Jd. at 182. 

Given Acosta’s conspicuous silence 
on these and other issues, one thing is 
certain—the final word on ex parte in- 
terviews with a plaintiff’s nonparty, 
treating physicians in Florida has yet 
to be written. O 


1In reaching this conclusion, the 


“So far the only person to make it here every day this year is the guy 
who services the copy machine.” 


Coralluzzo court found persuasive, Franz v. 
Golebiewski, 407 So. 2d 283 (Fla. 3d D.C.A. 
1981) (plaintiff’s treating physician viewed 
as ordinary witness for ex parte purposes). 
2 In order to reach this result, the court in 
Juan Castillo-Plaza, M.D. v. Marsha Green, 
655 So. 2d 197 (Fla. 3d D.C.A. 1995), pro- 
ceeded under a sanguine, perhaps naive view 
of the medical and legal professions, reject- 
ing the notion that: 
“Doctors—who are free to decline to speak 
to counsel altogether—will, among other 
things, breach their duty to their patients, 
jeopardize their licenses and expose them- 
selves to personal liability by violating the 


Moreover, because such violation requires 
the connivance of counsel, the argument im- 
pugns our profession as well.” 
Id. at 203 (citations omitted). 

%’ The Supreme Court noted, “since we ac- 
cepted jurisdiction in this case, the Third 
District rendered another decision which 
conflicts with the case sub judice.” See 
Castillo-Plaza, 655 So. 2d 197 (Fla. 3d D.C.A. 
1995), review dismissed, 661 So. 2d 824 (Fla. 
1995), and review granted sub nom. Pierre 
v. North Shore Medical Center, Inc., 663 So. 
2d 631 (Fla. 1995).” Acosta v. Richter, 671 
So. 2d 149 n.1 (Fla. 1996). 

4 See Fia.Stat. §491.0147(1) (1993), and R. 
REGULATING FLA. Bar 4-1.6(c)(2), (4). 

5 See also New York County DES Litiga- 
tion v. Eli Lilly & Co., 581 N.Y.S.2d 353 
(1992). 
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Should You Be Recommending 
Skipping Trusts to Your Clients? 


’t has now been 10 years since 
the Tax Reform Act of 1986 
introduced the new generation- 
skipping transfer tax.’ In that 
time, many articles (including two by 
this author”) addressing the unfamil- 
iar terminology and the frequently 
byzantine technical aspects of the gen- 
eration-skipping tax have been pub- 
lished.’ In addition, lawyers whose 
practices emphasize estate and per- 
sonal planning for the wealthy have 
invested considerable time and effort 
in combing the statute‘ and regula- 
tions’ in order to familiarize themselves 
with the furthest reaches of the law. 
Those lawyers who have been initiated 
into the mysteries of the generation- 
skipping tax are a relatively small, but 
ever-increasing, group. 

This article is not for them. Instead, 
this article is for lawyers who, having 
heard of the apparently hypertechnical 
nature of the generation-skipping tax, 
instinctively recoil from it and firmly 
steer their clients away from any plan- 
ning techniques which remotely touch 
on gifts to grandchildren. It is natural 
to avoid the unfamiliar, especially when 
what is unfamiliar is also seemingly so 
complex. It is too easy to forget that the 
generation-skipping tax rules do not 
exist in isolation for the sole purpose 
of vexing lawyers and their clients; in- 
stead, these rules are simply the con- 
stituent parts of a relatively straight- 
forward tax regime which is easy to 
understand when considered apart 
from those rules. All too often in this 
area, one fails to see the forest for the 
trees. 

Painting with a broad brush and us- 
ing simple brush strokes, this article 
supplies the reader with a context in 
which to approach the generation-skip- 
ping rules. There is no denying that a_ 
working knowledge of the generation- 


REAL |PROPERTLY, PROBATE AND .TRUST. 


There is no reason 
for practitioners to 
keep their clients and 
themselves in the 
dark about 
generation-skipping 
trusts when there is 
so much to gain from 
their use 
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skipping tax rules is indispensable to 
plan effectively for and around the tax; 
this article discusses those concepts 
only in passing. Instead, by focusing on 
a common type of transfer which is nor- 
mally subject to the tax, and on a simple 
way in which the tax can be avoided to 
the significant monetary benefit of cli- 
ents and their families, this author 
hopes to supply the reader with an ana- 
lytical framework within which to be- 
gin to master the generation-skipping 
tax. 


A Historical Perspective 
Traditionally, the wealthiest Ameri- 
cans have not distributed their assets 
outright to their children upon their 
deaths. Instead, their wills or revocable 
trusts provided that all of their assets 
would be retained in trust for their chil- 
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Generation- 


dren. These children’s trusts might pro- 
vide that all of the trust income was to 
be distributed to the child every year. 
The trustee might also be directed to 
invade principal of the trust for the chil- 
dren and for the children’s descendants. 
When the child died, the assets were 
either distributed outright to the grand- 
children or were continued in trust for 
the benefit of grandchildren and more 
remote generations on the same or 
similar terms and conditions. These 
continuing “dynasty” trusts could often 
last for 100 years or more, limited in 
duration only by the Rule Against Per- 
petuities. 

Wealthy people were motivated by 
both tax and nontax reasons when they 
established these 100-year “dynasty” 
trusts. Although many generations of 
family members could enjoy the assets 
in the trust, the trust assets escaped 
taxation in the estates of all the trust 
beneficiaries at their deaths until the 
assets were required to be distributed 
from the trust at the end of the 100-year 
period. Thus, the trust assets could 
appreciate in value over time, undimin- 
ished by estate taxation. Had the trust 
assets instead been subject to estate 
taxation in every passing generation, 
as would have been the case had they 
been passed down through the family 
outright and free of trust, only a small 
fraction of the assets would have re- 
mained at the end of the trust period. 

The nontax advantages of these “dy- 
nasty” trusts were often of equal im- 
portance to the people who created 
them. The assets in the trust were not 
subject to the claims of the children’s 
or grandchildren’s creditors; thus, the 
trust. assets could not be reached in 
bulk if a trust beneficiary divorced or 
suffered a serious financial setback. 
Additionally, the trust beneficiaries 
could not affect the disposition of the 


| 


trust assets at their deaths: The trust 
assets were not subject to the terms of 
the beneficiaries’ wills. Thus, the fam- 
ih patriarch or matriatzh who create * 
the trust could be sure that the trusc 
assets would only be enjoyed by his or 
her descendants. 


The Generation-Skipping Tax 

In 1986, Congress moved to close 
what it perceived to be a tax loophole 
which was being exploited by those who 
created “dynasty” trusts of the type dis- 
cussed above. The generation-skipping 
tax, enacted as a part of the Tax Re- 
form Act of 1986, requires that a tax be 
paid at the passing of every successive 
generation of trust beneficiaries, 
whether or not the trust assets were 
included in the beneficiaries’ taxable 
estates. Thus, even though there would 
be noestate tax due upon the death of a 
trust beneficiary of a “dynasty” trust, 
there would be a generation-skipping 
tax. The tax is called the generation- 
skipping tax because it imposes a tax 
where, before, it was possible to “skip” 
the estate tax upon the death of the 
beneficiary through using a trust. 

Here is a simple example. Suppose 
your client, Mrs. Fortune, a widow, has 
a $600,000 estate (net of all available 
estate tax deductions for administra- 
tive expenses) which she decides to 
place in trust for the lifetime of her son, 
Junior, with the trust principal to be 
paid outright and free from further 
trust to Junior’s only son (known in the 
family as “Skip”) at Junior’s death. In- 
come would be paid to Junior each 
month and the principal could be in- 
vaded by the trustee for Junior’s ben- 
efit. Suppose, further, that Junior sur- 
vives his mother by 25 years, during 
which time the trust principal grows at 
a flat, after-tax rate of five percent per 
year.® Thus, the trust initially funded 
with $600,000 will have appreciated in 
value to approximately $2,030,000 at 
Junior’s death. 

The trust principal will not be taxed 
in Junior’s estate at his death.’ How- 
ever, the termination of the trust in 
Skip’s favor is, on its face, a transfer 
which is subject to the generation-skip- 
ping tax. The tax potentially applies to 
any transfer from a grandparent to a 
grandchild or others in more remote 
generations. For purposes of determin- 
ing whether the generation-skipping 
tax applies upon the termination of the 
trust and the distrioution of the trust 


The gerzratiow- 
skipping tax, enacted 
as a part of the Tax 
Reform Act of 1986, 
requires that a tax be 
paid at the passing 
of every successive 
generation of trust 
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principal to Skip, Mrs. Fortune is the 
transferor and Skip, her grandson, is 
the transferee. The tax applies in this 
case because a transfer from a grand- 
parent to a grandchild has occurred. 
The generation-skipping tax is imposed 
at a flat rate of 55 percent* of the value 
of the assets received by the grandchild; 
thus, after paying $1,116,500 in genera- 
tion-skipping taxes ($2,030,000 x .55), 
Skip will receive only $913,500 from 
Mrs. Fortune’s trust.® 

Faced with this unpleasant prospect, 
you instead advise Mrs. Fortune to dis- 
pense with the trust for Junior. Instead, 
she devises her entire $600,000 net es- 
tate to Junior outright and free from 
further trust. Assume that Junior has 
no other assets and that the same life 
expectancy and asset appreciation as- 
sumptions set forth above apply. Upon 
Junior’s death, an estate tax of 
$602,700" must be paid on his estate 
of $2,030,000, leaving Junior with an 
after-tax legacy of $1,427,300. However, 
this is $513,800 more than Skip would 
have received had his grandmother 
placed her estate in a trust subject to 
the generation-skipping tax, and Skip 
comes out ahead if he receives the 
money. What if Junior remarries and 
dies with a will which leaves all of his 
assets outright to his new wife? And 
what if Junior, who has always been 
something of a spendthrift, fritters 
away the entire fortune through high 
living? And what if Junior, though well 
intentioned, is only able to obtain an 
increase in principal of two percent (and 
not five percent) per year through a 
haphazard and untutored investment 
of his mother’s estate during his life- 
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time? If these types of things occur, Skip 
could be much worse off than if Mrs. 
Fortune had placed her estate in a gen- 
eration-skipping trust, even after the 
» yment of a 55 percent generation- 
skipping tax. 


Taking Advantage 
of the Exemption 

The enactment of the generation- 
skipping tax did not spell the end of the 
use of trusts such as Mrs. Fortune’s. 
Just as Congress has seen fit to exempt 
the first $600,000 of an individual’s es- 
tate from estate and gift taxes, each in- 
dividual may make gifts in his or her 
lifetime and at death in a total amount 
of $1 million without incurring a gen- 
eration-skipping tax even if the tax 
might otherwise apply to the gift as 
structured." Even if a client’s estate is 
less than $1 million, there is no reason 
to throw this opportunity away; indeed, 
the smaller the estate, the more the 
generation-skipping tax bite hurts. 

Consider Mrs. Fortune’s $600,000 
trust. If $600,000 of her exemption from 
the generation-skipping tax is allocated 
to the trust assets on a timely filed es- 
tate tax return (taking into account any 
extensions),” the trust will always be 
exempt from the generation-skipping 
tax no matter how much the trust as- 
sets appreciate in value over time. 
Thus, even though Mrs. Fortune’s trust 
may have grown to $2,030,000 by the 
time Skip; her grandchild, receives the 
trust assets, no generation-skipping tax 
will be due even though the amount of 
the trust assets is more than double the 
$1 million exemption amount. As dis- 
cussed above, the trust assets will not 
be taxed in Junior’s estate; thus, 
through the use of a generation-skip- 
ping trust and a timely allocation of 
Mrs. Fortune’s generation-skipping tax 
exemption, Skip will receive the entire 
amount of the trust principal, com- 
pletely undiminished by transfer taxes. 
Contrast this with the outright devise 
of Mrs. Fortune’s estate to Junior and, 
later, from Junior to Skip: there, Skip 
received $1,427,300. Use of a trust 
which is exempt from the generation- 
skipping tax by reason of an allocation 
of Mrs. Fortune’s exemption from the 
tax enabled her to pass an additional 
$602,700 to her grandson. 

Suppose that, several years after his 
grandmother’s death, Skip marries and 
has a son of his own, Skip, Jr., or 
“Double Skip” as his father calls him. 


Suppose, further, that Mrs. Fortune, in 
anticipation of a long line of descen- 
dants, has provided in her trust that 
the income is to be paid first to Junior 
and then to Skip and the principal is to 
remain in trust for the lives of Junior 
and Skip and is be distributed outright 
only upon Skip’s death. If Skip dies 25 
years after Junior (i.e., 50 years after 
Mrs. Fortune), and if during that time 
the trust principal grows at a flat, af- 
ter-tax rate of five percent per year, the 
trust principal will have appreciated to 
approximately $6,880,000 at Skip’s 
death. However, because the trust was 
exempted from the application of the 
generation-skipping tax by a timely al- 
location of $600,000 of Mrs. Fortune’s 
exemption from the tax, the generation- 
skipping tax will never apply; further, 
the trust principal will be taxed in nei- 
ther Junior’s nor Skip’s estate. By con- 
trast, if Mrs. Fortune had left her es- 
tate outright to Junior, and if Junior 
had left his mother’s estate to Skip, who 
in turn passed it outright and free from 
further trust to Double Skip, there 
would be “only” $2,727,000 left for 
Double Skip after the IRS took its cut 
off the top.” Through her use of this 
type of trust, which “skipped” estate 
taxation in two generations but which 
was nevertheless exempt from the gen- 
eration-skipping tax, Mrs. Fortune was 
able to pass an additional $4,153,000 
to her great-grandchildren as con- 
trasted with the series of outright de- 
vises discussed above." 

With this kind of tax savings, why 
would anyone not want to employ gen- 
eration-skipping trusts as a part of his 
or her estate plan? Some people con- 
sider gifts to their descendants to be 
nothing more than windfalls, and there 
is no question that the $2,727,000 or 
so which Double Skip would have re- 
ceived as the last taker in a series of 
outright devises by his ancestors is a 
lot of money (albeit not as much as 
$6,880,000). So, too, it may be difficult 
for many people to become enthusias- 
tic about planning to maximize the fi- 
nancial benefits to great-grandchildren 
who have yet to be born. And, finally, 
many people are averse to the idea of 
trusts in general: They are reluctant to 
interpose a trustee between the benefi- 
ciary and his or her assets, and they 
perceive trusts to be inflexible and un- 
able to respond to the changing needs 
of the trust beneficiaries. Concerns 
about “tying up my assets in trust” can 
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loom large for a client who is contem- 
plating the creation of a trust which 
could be in existence for 100 years af- 
ter his or her death. 

Good planning can help to overcome 
many objections to the use of genera- 
tion-skipping trusts. First, the trust 
beneficiary can serve as trustee or co- 
trustee of his or her trust. If the trust 
beneficiary serves as the sole trustee, 
however, care must be taken in order 
to avoid the inclusion of the trust as- 
sets in the beneficiary’s estate. This can 
be done by defining the beneficiary’s 
ability to make discretionary distribu- 
tions of trust income and principal to 
himself or herself with reference to an 
ascertainable standard, such as health, 
education, maintenance, and support.® 
If the beneficiary serves as co-trustee, 
the trustees can be given a wider range 
of discretion in setting the amounts of 
income and principal to be distributed 
to the beneficiary if the trust instru- 
ment provides that the nonbeneficiary 
co-trustee alone can exercise the 
“tainted” distribution power. If the ben- 
eficiary serves as a co-trustee, he or she 
can be given the right to remove and 
replace the other trustee without caus- 
ing inclusion of the trust assets in the 
beneficiary’s estate so long as the re- 
placement trustee cannot be related or 
subordinate to the beneficiary/co- 
trustee.'* Thus, the beneficiary is not 
“locked in” to a relationship with a co- 
trustee which may have soured with the 
passage of time. This may be important 
if, as may often be the case, the desig- 
nated co-trustee is a corporate fiduciary 
and not another family member." Thus, 
whether the beneficiary serves as sole 


trustee or as co-trustee of his or her 
trust, the beneficiary will not lose com- 
plete control over the administration of 
the trust assets during his or her life- 
time. 

The beneficiary need not lose com- 
plete control over the disposition of the 
trust assets at his or her death, either. 
If desired, the grantor of the trust can 
give each generation of trust beneficia- 
ries a nongeneral power of appointment 
to direct the disposition of the trust 
assets at his or her death.”* Absent the 
exercise of the power of appointment, 
the trust would be administered for the 
benefit of succeeding generations, as 
was the case for Mrs. Fortune’s trust 
discussed above. The beneficiary can be 
given the ability to exercise the power 
outright or in trust. Through exercis- 
ing the power of appointment, the ben- 
eficiary can respond to the different 
needs of his or her family members 
which could not have been anticipated 
by the trust grantor. However, should 
the beneficiary exercise the power to 
distribute the assets outright to the 
appointees or in such other way as to 
require inclusion of the trust assets in 
their estates, the opportunity to “skip” 
a generation of estate taxation through 
the trust will be lost. 

Of course, some people will not need 
to be sold on the idea of a trust at all. 
Where one trust grantor will want his 
or her descendants to be involved in the 
management and distribution of the 
trust assets as a trustee, another will 
want to place the administration of the 
trust in the hands of a corporate fidu- 
ciary having the time, desire, and ex- 
pertise to maximize the return from the 
trust assets. And where one trust 
grantor will not be bothered by the pos- 
sibility that his or her estate might find 
its way to family outsiders through the 
exercise of a nongeneral power of ap- 
pointment and the subsequent death of 
the person receiving the appointed as- 
sets, another will desire above all else 
that the trust assets always remain 
within trust grantor’s bloodline. The 
trust mechanism is flexible enough to 
accommodate both views. 


Conclusion 

It has been my experience that, once 
clients are told about the dramatic es- 
tate tax savings associated with gen- 
eration-skipping trusts, they give this 
technique the serious consideration it 
deserves. On many occasions, upon re- 
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flection, clients decide to include gen- 
eration-skipping trusts in their testa- 
mentary documents. There is no rea- 
son for practitioners to keep their 
clients and themselves in the dark 
about generation-skipping trusts when 
there is so much to gain from their use. 
With a basic understanding of the types 
of transfers the generation-skipping tax 
is intended to cover, with the knowledge 
that, for most people, the tax will not 
apply at all because of the $1 million 
generation-skipping tax exemption, 
and with a little effort, lawyers need 
not fear to tread where the generation- 
skipping tax dwells. O 


1 Generally speaking, the new generation- 
skipping tax applies to generation-skipping 
transfers occurring after Oct. 22, 1986. Con- 
gress enacted the first generation-skipping 
tax in 1976. However, because the 1976 gen- 
eration-skipping tax was plagued by loop- 
holes which substantially undercut its ef- 
fectiveness, Congress repealed it retro- 
actively, effective upon the enactment of the 
new tax. 

2 J. Ronald Skipper, Generation-Skipping 
Transfers After the Technical Corrections 
Bill, 62 Fra. B.J. 39 (Dec. 1988); J. Ronald 
Skipper, Generation-Skipping Transfers: A 
Primer for Estate Planners, 61 Fia. B.J. 53 
(March 1987). 

3 Plaine & Schneider, Generation-Skip- 
ping Final Regs. Cure Many (But Not All) 
of the Problems in the Proposed Regs., 84 J. 
Tax’n 203 (April 1996); Ciizpter 13 Final 
Regulations, Prac. Drartine (U.S. Trust) 
4316 (April 1996); Adams, Herpe, & Bieber, 
Highlights of the Final Generation-Skipping 
Transfer Tax Regulations, 135 Tr. & Est. 48 
(May 1996). 

* LR.C. §§2601-2663 (1986). 

5 Final generation-skipping regulations 
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were issued on Dec. 27, 1995. These regula- 
tions significantly modify the 1988 Proposed 
and Temporary Regulations (which dealt 
primarily with effective date and return 
requirement issues) and the 1992 Proposed 
Regulations (which were more substantive 
in nature). 

® This rate of return is for capital appre- 
ciation only and assumes that all trust in- 
come is distributed annually to the benefi- 
ciary to be completely spent by him. 

7 This assumes that Junior has no power 
over the assets which would compel their 
inclusion in his estate. 

L.R.C. §2641(b). 

® A reader already familiar with the gen- 
eration-skipping tax knows that the genera- 
tion-skipping tax may not apply to Mrs. 
Fortune’s trust in any event owing to the 
deemed allocation rules of Code §2632(c). I 
ignore those rules here simply for purposes 
of example in order to illustrate some of the 
fundamental concepts underpinning the tax. 

10 Junior’s $2,030,000 net estate results in 
a tentative tax of $795,500 computed pur- 
suant to Code §2001(c). Reducing the 
amount of the tentative tax by the $192,800 
unified credit (and only by this credit) yields 
an estate tax of $602,700. 

1 §2631(a). 

2 1.R.C. §2632(a). The timely and effective 
allocation of the generation-skipping tax 
exemption to both inter vivos and testamen- 
tary transfers is perhaps the most crucial 
aspect of successful generation-skipping tax 
planning. The new generation-skipping 
regulations provide some useful guidance in 
this pivotal area. See Treas. Regs. §26.2632- 
1 


13 The after-tax value of Junior’s estate, 
or $1,427,300, would appreciate to 
$4,833,344 by the time of Skip’s death 25 
years after his father, assuming a flat an- 
nual five percent rate of appreciation. The 
tentative tax, at today’s rates, on an estate 
of $4,833,344 is $2,299,139. Subtracting 
from this amount the $192,800 unified 
credit (and only this credit) yields an estate 
tax of $2,106,339. Payment of the tax re- 
duces the $4,833,344 estate to $2,727,005. 

14 $6,880,000 (estate to Double Skip 
through generation-skipping trusts) minus 
$2,727,005 (estate to Double Skip through 
series of outright devises) equals $4,152,995. 

% Under Code §2041(b)(1)(A) a “power to 
consume, invade or appropriate property 
. . . which is limited by an ascertainable 
standard relating to the health, education, 
support, or maintenance” of the holder of 
the power is not considered a general power 
of appointment. However, if the trustee/ben- 
eficiary has the ability to invade trust as- 
sets to satisfy his legal obligations (i.e., any 
obligation imposed on the beneficiary by law 
to support his or her children) the benefi- 
ciary will have a general power of appoint- 
ment over those assets. Treas. Regs. 
§$20.2041-1(c)(1). Thus, the drafter should 
specifically deny the trustee/beneficiary this 
power. 

16 Priv. Ltr. Rul. 9607008 (Nov. 9, 1995) (in- 
dividual co-trustee of trust created for her 
benefit by her father did not hold general 
power of appointment over trust assets by 
virtue of the individual co-trustee’s power 
‘to remove and replace the corporate co- 
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trustee; trust specified that any replacement 
trustee could not be related or subordinate 
to the individual co-trustee). See also Rev. 
Rul. 95-58, I.R.B. 1995-58 (individual hold- 
ing right to remove and replace trustee is 
not deemed to possess the trustee’s powers 
if replacement trustee cannot be related to 
or subordinate to the individual trustee). 

17 Generation-skipping trusts have the po- 
tential to last for up to 100 years or so, lim- 
ited in duration only by any.applicable Rule 
Against Perpetuities. In states having no 
such rule (for example, South Dakota and 
Delaware) a generation-skipping trust need 
never terminate. Thus, many clients want 
to select a corporate co-trustee to ensure an 
institutional memory for the administration 
of the trust through the passing generations. 

18 The antithesis of a general power of ap- 
pointment under Code §2041(b)(1), a 
nongeneral power of appointment is one 
exercisable in favor of anyone except the 
beneficiary, the beneficiary’s estate, the 
beneficiary’s creditors, or the creditors of the 
beneficiary’s estate. Assets subject to a gen- 
eral power of appointment are included in 
the estate of the person holding the power 
while assets subject to a nongeneral power 
are not so included. 
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ADMINISTRATIVE LAW 


The Use of the Legislative Veto in Florida: 
A Violation of the Separation of Powers Doctrine 


he Florida Legislature has 

long endeavored to maintain 

some power over the execu- 

tive agencies that it has cre- 
ated. It has utilized a variety of meth- 
ods of legislative oversight to guide 
administrative rulemaking.’ Use of leg- 
islative vetoes is one of several meth- 
ods the legislature employs to impose 
stricter guidelines on agency rule adop- 
tion and to increase adherence to legis- 
lative intent. 

Legislative vetoes are accomplished 
when a legislature has the affirmative 
power to prevent rules and regulations 
devised by the executive branch from 
becoming effective. Legislative power to 
control the executive branch in this 
manner, however, has been challenged 
in some jurisdictions. This article will 
discuss an example of a legislative veto 
in Florida, the 1993 wetland delinea- 
tion statute, and why it may be uncon- 
stitutional as a violation of the separa- 
tion of powers doctrine. 


1993 Wetland 
Delineation Statute 

In 1993, the Florida Legislature di- 
rected the Department of Environmen- 
tal Protection (department or DEP) to 
provide a uniform methodology for the 
delineation of the landward extent of 
wetlands and surface waters. F.S. 
§373.421(1) states the legislative intent 
that the department establish a uni- 
form methodology for making determi- 
nations based upon regional differences 
in soil types and vegetation that may 
serve as indicators of the extent of wet- 
lands, as well as the range of surface 
waters other than wetlands. F.S. 
§373.421(2) grants DEP the rulemak- 
ing authority for the establishment of 
such a methodology. 

This legislation, however, specifically 
incorporates the unusual stipulation 


As a general policy, 
the adoption of 
agency rules 
implementing 
statutes should be 
left to the 
appropriate agencies 


by T. Andrew Zodrow 


that the methodology shall not become 
effective until it is ratified by the 
Florida Legislature. The department’s 
rule was subsequently ratified by the 
legislature in 1994. More significantly, 
the legislature also made amendments 
to the rule promulgated by the agency 
regarding the method for the determi- 
nation of wetlands. In effect, the legis- 
lature has changed the rule formulated 
by the agency and has replaced it with 
its own interpretation of how a wetland 
should be defined. Because there is a 
requirement in the wetland delineation 
statute that the agency rule must be 
ratified by the legislature before it be- 
comes effective, the Florida Legislature 
was able to, in essence, incorporate into 
it a legislative veto provision. 


Constitutional Issues 

The adoption of administrative regu- 
lations essential for implementing and 
carrying out the objectives of legisla- 
tive enactments is executive in nature 
and is ordinarily within the constitu- 
tional purview of the executive branch 
of the government exclusively.” Statu- 
tory requirements that rules be sub- 
jected to amendment or ratification by 
a legislature are uncommon. Legisla- 
tures create agencies to make policy 
determinations in order to achieve the 
purpose of legislative enactments. Mak- 
ing such determinations would other- 
wise require legislatures to consider a 
level of detail in the statutory enact- 
ment that is often unmanageable: “The 
Legislature has a very limited ability 
to anticipate the practical aspects of a 
regulatory program. The range and 
complexity of governmental regulatory 
activities such as defining wetlands of- 
ten require more specialized training 
and expertise than one justifiably could 
expect of lawmakers and legislative 
staff.”* 

Furthermore, Art. II, §3, of the 
Florida Constitution, the separation of 
powers provision, appears to prohibit 
legislative interference or control over 
the adoption of administrative rules 
implementing legislative enactments, 
which is constitutionally executive in 
nature. Legislative encroachment into 
executive powers reaches the level of 
outright usurpation if the legislature 
can prevent duly promulgated agency 
rules from being established, such as 
by refusing to ratify the wetland delin- 
eation methodology adopted by the 
agency. 

There have been numerous attempts 
in Florida to establish an express leg- 
islative veto; however, these have not 
been successful.‘ As a result, there is 
currently no Florida case law on the 
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subject of the legislative veto. This type 
of veto, however, has been discussed by 
numerous other jurisdictions, and or- 
dinarily, it has been held unconstitu- 
tional as a violation of the separation 
of powers doctrine or because it does 
not require bicameral action and guber- 
natorial presentment. 

© Federal and State Court Decisions 

The legislative veto has been held 
unconstitutional by the U. S. Supreme 
Court. In Immigration & Naturaliza- 
tion Service v. Chadha, 462 U.S. 919, 
103 S. Ct. 2764 (1983), the legislative 
veto was declared unconstitutional in 
that Congress’ authority to delegate 
portions of its power to administrative 
agencies did not support the argument 
that Congress could constitutionally 
control administration of the laws by 
way of a congressional veto.5 The Su- 
preme Court found that the congres- 
sional action, pursuant to the legisla- 
tive veto provision in the INA, violated 
the doctrine of separation of powers 
since it was “legislative in character 
and effect,” and altered “the legal 
rights, duties, and relations of persons, 
... outside the legislative branch.”® 

The highest courts of other states 
have wrestled with similar legislative 
attempts to usurp executive power. In 
State ex rel. Stephen v. Kansas House 
of Rep., 687 P.2d 622 (Kan. 1984), the 
Kansas Supreme Court identified a 
four-part test for determining whether 
one branch of government is usurping 
the power of another.’ First, the court 
considered the essential nature of the 
power being exercised. It has been con- 
sistently held in Kansas and many 
other states that the power to adopt 
rules and regulations is essentially ex- 
ecutive or administrative in nature, not 
legislative. Second, the court discussed 
the degree of control of one branch over 
another. Since there is no provision al- 
lowing for presentment to the executive 
branch for approval of the legislature’s 
actions, the agency has no control over 
the legislative actions. Third, the court 
examined the objective sought to be 
attained by the legislature. Finally, 
under the fourth part of the test, the 
court examined the practical result of 
the blending of powers as shown by ac- 
tual experience. 

The New Jersey Supreme Court has 
held that any legislative action which 
excessively interferes with the 
executive’s ability to faithfully execute 
the laws passed by the legislature vio- 


It has been 
consistently held in 
Kansas and many 
other states that the 
power to adopt rules 
and regulations is 
essentially executive 
or administrative in 
nature, not 
legislative 


lates separation of powers under the 
New Jersey Constitution.’ The function 
of promulgating administrative rules 
and regulations lies at the heart of the 
administrative process. By allowing the 
state legislature to control agency 
rulemaking, the legislative veto can 
gravely impair the functions of agen- 
cies charged with enforcing statutes: 
“Apart from whether power is inher- 
ently executive or legislative, once [the 
Legislature] has delegated by law a 
task to the executive, it cannot inter- 
fere .. . in the performance of that 
task.”® 

In State ex rel. Barker v. Manchin, 
279 S.E. 2d 622 (W. Va. 1981), the Su- 
preme Court of West Virginia held that 
the legislature’s ability to review execu- 
tive agencies’ action is violative of the 
separation of powers doctrine when the 
legislature is acting with an “extra-leg- 
islative control device.” A legislature 
is using an extra-legislative control 
device when it acts informally to check 
the activities of another branch of gov- 
ernment by repossessing the power that 
had been delegated to them." 

An extra-legislative control device 
which would probably pass constitu- 
tional muster in Florida is known as a 
“report and wait” provision. A “report 
and wait” statutory provision requires 
legislation barring the effectiveness of 
administrative rules if the legislature 
finds the rules objectionable. This type 
of provision is very different from a leg- 
islature simply retaining the power to 
prevent the rules from becoming effec- 
tive by requiring ratification. “Report 
and wait” provisions in statutes have 
been upheld by reviewing courts.” 
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¢ Application of Case Law to FS. 
$376.421(1) 

According to the above-discussed 
cases, it appears likely that the Florida 
Legislature kept control over DEP’s 
adoption of a wetland methodology by 
means of an unconstitutional statutory 
provision. The veto provision which 
enabled the Florida Legislature to pre- 
vent the rule adopted by DEP from be- 
coming effective did not comply with 
the requirements of a “report and wait” 
provision because the statute did not 
require formal legislation to bar estab- 
lishment of the rule, but rather re- 
quired formal legislation to make the 
rule effective.” 

It may appear that since the wetland 
jurisdictional methodology has been 
ratified through subsequent formal leg- 
islation, that the Florida Legislature 
has cured any specific defects in the 
earlier legislation. However, some fed- 
eral cases have held that while Con- 
gress may ratify otherwise unautho- 
rized actions, its ratifying legislation 
must recognize that the actions in- 
volved were unauthorized when taken 
and must expressly ratify those actions 
in clear and unequivocal language."* 
Thus, the Florida Legislature arguably 
has not cured any defect in its prior 
actions, because when the legislature 
ultimately ratified the adoption of the 
agency’s rule it did not acknowledge 
that the statute delegating authority to 
develop a wetland methodology was 
unconstitutional as a violation of the 
separation of powers doctrine. 


Conclusion 

The Florida Legislature’s deliberate 
retention of control over the Depart- 
ment of Environmental Protection’s 
rulemaking activities in FS. 
§376.421(1) raises doubts as to whether 
the statute regarding wetland designa- 
tion is constitutional. This statute 
would seem to violate the separation of 
powers under Art. II, §3 of the Florida 
Constitution, by giving the legislature 
excessive power to impede the execu- 
tive in its administrative rulemaking 
process. The statute also fails to pro- 
vide for bicameral action and present- 
ment to the Governor, thus diluting the 
executive power of the Governor. 

As a general policy, the adoption of 
agency rules implementing statutes 
should be left to the appropriate agen- 
cies. The administrative rulemaking 
procedures ensure that the public has 


5 
is 


ample opportunity to participate in the 
rulemaking process, and courts have 
authority to review promulgated rules’ 
constitutional or statutory irregulari- 
ties. It would be hard to imagine the 
Florida Legislature requiring legisla- 
tive ratification of Florida court deci- 
sions which construe statutes, but that 
is tantamount to requiring ratification 
of executive agency rules which imple- 
ment statutes. O 


1 A Florida State University Law Review 
article discussed this issue and asserted: 
“These mechanisms include: 1) exercising 
plenary oversight of agency activities by 
giving legislative committees jurisdiction 
over them; 2) scheduling programs for man- 
dated reviews and repeals; 3) maintaining 
the Auditor General to audit and evaluate 
state agencies and programs; and 4) requir- 
ing that proposed rules be submitted to a 
rule oversight committee. In addition to 
oversight, the legislature may check the 
exercise of delegated authority by a variety 
of methods including: 1) amending the en- 
abling law; 2) subjecting an adopted rule to 
legislative ratification or amendment by 
statute; and 3) refusing to appropriate funds 
necessary to implement the rule, or limit- 
ing the expenditure of appropriated funds.” 
Dan R. Stengle & James Parker Rhea, Put- 
ting The Genie Back in the Bottle: The Leg- 
islative Struggle to Contain Rulemaking By 
Executive Agencies, 21 Fia. St. U.L. Rev. 
415, 417 (1991). 

2 Legislative Research Com’n v. Brown, 
664 S.W. 2d 907 (Ky. 1984). In this case, the 
Kentucky Supreme Court held that the 
legislature’s power to suspend a regulation’s 
effective date for a period of time is the same 
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Any attempts to 
amend the Florida 
Constitution 
providing legislative 
vetoes have either 
failed to pass or were 
rejected by the 
electors 


as the power to prevent it from having the 
force of law. The Kentucky statute provided 
that proposed regulations be submitted for 
review by the General Assembly or the Leg- 
islative Research Commission. The court 
held this statutory scheme constituted a 
legislative veto and thus was held uncon- 
stitutional. 

3 Stengle & Rhea, supra note 1, at 415, 
416. 

‘ The bills proposing an express legisla- 
tive veto have either died in committee or 
been vetoed by the Governor. Any attempts 
to amend the Florida Constitution provid- 
ing legislative vetoes have either failed to 
pass or were rejected by the electors. Id. at 
446 


5 At issue in the case was the constitution- 
ality of the one-house Congressional veto of 
the U.S. Attorney General’s decision not to 
deport a resident alien under the Immigra- 
tion and Nationality Act. The court had in- 
validated the exercise of the legislative veto 
provision of the act on the grounds that the 
veto is an unconstitutional attempt to exer- 
cise legislative power without satisfying the 
requirements of bicameral approval and 
presentment to the President. See also 
E.E.0.C. v. Chrysler Corp., 595 F. Supp. 344 
(E.D. Mich. 1984); Muller Optical Co. v. 
E.E.0.C., 743 F.2d 380 (6th Cir. 1984); 
E.E.0.C. v. CBS, Inc., 743 F.2d 969 (2d Cir. 
1984). 

6 Immigration & Naturalization Service v. 
Chadha, 462 U.S. 919, 103 S. Ct. 2764, 2784 
(1983). 

7™ The statute in that issue similarly al- 
lowed the legislature to modify, reject, or 
revoke administrative rules and regulations 
by concurrent resolution without present- 
ment to government. 

8 General Assembly of State of New Jersey 
v. Byrne, 448 A.2d 438 (N.J. 1982). 

® Joseph and Ann Cooper, The Legislative 
Veto and the Constitution, 30 Gro. Wasu. L. 
Rev. 467, 488. 

dd: 

" For example, if the Florida Legislature 
had failed to ratify the department’s wet- 
land delineation rule, the Florida Legisla- 
ture would have been acting informally to 
prevent the wetland delineation method for- 
mulated by the agency from becoming ef- 
fective. The legislative veto then would have 
resulted from inaction by the legislature 
rather than by the passage of a bill by ma- 
jority vote as required by Fa. Const. art. 
III, §7. 


12 INS v. Chadha, 103 S. Ct. at 2776 n.9. 
13 However, even if requiring the Florida 
Legislature’s ratification of agency rules is 
a proper use of legislative control over the 
executive branch, arguably any ratification 
by the legislature should have merely con- 
sisted of either a yea or nay. Anything else 
would presumably constitute an unconsti- 
tutional usurpation of the executive’s power 
to promulgate agency rules. 

4 E.E.0.C. v. CBS, Inc., 743 F.2d 969 (2d 
Cir. 1984); see also Green v. McElroy, 360 
U.S. 474, 507, 3 L. Ed. 2d 1377, 79 S. Ct. 
1400 (1959); E.E.0.C. v. Chrysler Corp., 595 
F. Supp. 344 (E.D. Mich. 1984). 
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FAMILY LAVV 


The Birth of a Legal Presumption 
The Law’s Latest Answer to a Difficult Sociological Problem: 
Geographical Relocations After Dissolution 


amilies are . ten confronted 

with the issue of geographic 

relocation. Intact families 

discuss the conflicting needs 
and priorities, weigh the pros and cons 
of the potential move, and come to a 
resolution in the best interest of the 
whole family—the children and both 
spouses. The pros and cons generally 
include a consideration of commuting 
distances, time available for family ac- 
tivities, and what is best for the chil- 
dren, as well as the economics of the 
move. After the family unit breaks 
apart, the parties no longer have the 
incentive to come to a mutual decision 
in the best interest of the total family 
unit. Instead, the parties tend to take 
their separate priorities to court for 
resolution. 

The courts have long struggled to re- 
solve, in a legal forum, this difficult 
sociological problem. In its latest opin- 
ion concerning a primary residential 
parent’s request to relocate, the Florida 
Supreme Court created a legal pre- 
sumption allowing the move as long as 
it is being made in good faith, and not 
as a vindictive action against the other 
parent. Russenberger v. Russenberger, 
669 So. 2d 1044 (Fla. 1996). 

The purpose of this article is to ana- 
lyze the effect that this case will have 
on restrictions against relocation con- 
tained in marital settlement agrée- 
ments or court orders. This case may 
have opened the proverbial door for 
trial courts to impose the presumption 
favoring relocation even in the face of 
prior restrictions against such reloca- 
tion, contrary to the reasonable expec- 
tations of the noncustodial parent. Fi- 
nally, this article will propose certain 
language that practitioners may wish 
to incorporate into their settlement 
agreements to better assure that the 


Both courts and 
practitioners should 
be aware of the 
relative ease with 
which a custodial 
parent may be able 
to circumvent a prior 
restriction if the 
presumption is 
applied in those 
cases 


by Judge James S. Moody, Jr., 
and Philip S. Wartenberg 


parties will be bound by their contrac- 
tual relocation agreement. 


Background 

The Russenberger opinion was issued 
by the Supreme Court to clarify its ear- 
lier decision in Mize v. Mize., 621 So. 
2d 417 (Fla. 1993).' Prior to Mize, the 
district courts used different ap- 
proaches in resolving relocation issues: 

1) The Fifth District had adopted a 
policy strictly disfavoring relocation; 
Mize v. Mize, 589 So. 2d 959 (Fla. 5th 
DCA 1991), quashed, 621 So. 2d 417 
(Fla. 1993); Giachetti v. Giachetti, 416 
So. 2d 27 (Fla. 5th DCA 1982); 

2) The Third District had adopted a 
policy favoring relocation, Hill v. Hill, 
548 So. 2d 705 (Fla. 3d DCA 1989); 
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Matilla v. Matilla, 474 So. 2d 306 (Fla. 
3d DCA 1985); 

3) The Fourth District adopted cer- 
tain considerations to guide the discre- 
tion of the trial judge, but did not favor 
or disfavor relocation, DeCamp v. Hein, 
541 So. 2d 708 (Fla. 4th DCA), review 
denied, 551 So. 2d 461 (Fla. 1989). 

In Mize, the Florida Supreme Court 
resolved this intrastate conflict by 
adopting the Third District’s policy fa- 
voring relocation. Its intent was to al- 
low a good faith relocation by a custo- 
dial parent while providing for 
exception where it was not in the best 
interest of the children to move. It 
adopted the following six factors from 
Hill to guide the trial court in deter- 
mining whether relocation was in the 
best interest of the children: 

1. Whether the move would be likely to im- 


prove the general quality of life for both the 
primary residential spouse and the children; 


2. Whether the motive for seeking the move 
is for the express purpose of defeating visi- 
tation; 


3. Whether the custodial parent, once out 
of the jurisdiction, will be likely to comply 
with any substitute visitation arrange- 
ments; 


4. Whether the substitute visitation will be 
adequate to foster a continuing meaningful 
relationship between the child or children 
and the noncustodial parent; 


5. Whether the cost of transportation is fi- 
nancially affordable by one or both of the 
parents; 

6. Whether the move is in the best inter- 
ests of the child.? 

The court also cited with approval the 
following statement from Judge 
Schwartz’ concurring opinion in Hill: 
So long as the parent who has been granted 


the primary custody of the child desires to 
move for a well-intentioned reason and 


founded belief that the relocation is best for 
that parent’s—and, it follows, the child’s— 
well-being rather than from a vindictive 
desire to interfere with the visitation rights 
of the other parent, the change in residence 
be approved.’ (Emphasis 
a : 


Rather than bringing closure, Mize 
became merely a step in the evolving 
treatment of the issue. Many practi- 
tioners pointed to an internal conflict 
in Mize between the adoption of both 
the Hill criteria and Judge Schwartz’ 
concurring statement, and questioned 
whether the Supreme Court had 
adopted a per se rule favoring reloca- 
tion. Questions also remained as to 
which parent had the burden to prove 
the Hill factors (which often determined 
the result in a close case) and what 
weight was to be given each of the six 
factors.‘ For example, if a party pre- 
vailed on two out of the six issues and 
lost on four, should that party lose in 
the relocation struggle? And, which 
party had the burden to prove the six 
factors, the party proving the rule or 
the party proving the exception to the 
rule? 

In the First District’s Russenberger 

opinion, 657 So. 2d 207 (Fla. 1st DCA 
1995), the district court acknowledged 
the “internal conflict” of Mize and re- 
solved it by stating: 
In relocation cases involving joint custody 
in which the marital settlement agreement 
and final judgment do not restrict reloca- 
tion, we conclude that Mize requires the 
relocating parent first to establish that the 
relocation is not for a vindictive or improper 
motive and that the relocation would offer 
a quality of life for the child at least equal 
to the child’s quality of life in the present 
location. If such a showing is made by the 
relocating parent, the burden is then shifted 
to the non-custodial parent to establish by 
a preponderance of evidence that the pro- 
posed relocation of the child is not in the 
child’s best interest under the Hill factors.® 
(Emphasis added.) 


The Birth of a Presumption 

The First District further held that 
the weight to be given to the various 
factors would differ from case to case 
and was within the discretion of the 
trier of fact. A factor that is very impor- 
tant in one case might be a minor fac- 
tor in another. If the noncustodial par- 
ent does not meet the burden of proving 
that the move is contrary to the best 
interest of the children, the custodial 
parent is permitted to move with the 
child.® 

The Florida Supreme Court took the 


opportunity in Russenberger to clarify 
its earlier Mize decision, and to approve 
both the First District’s opinion as well 
as another post-Mize relocation case, 
the Fourth District’s opinion in 
Tremblay v. Tremblay, 638 So. 2d 1057 
(Fla. 4th DCA 1994), which had stated 
that “granting relocation becomes the 
proverbial rule, rather than the excep- 
tion.””. The court concluded its 
Russenberger opinion by strengthening 
its Mize ruling with the establishment 
of a presumption: 

[U]pon a demonstration of good faith as de- 
scribed in Mize of a custodial parent seek- 
ing to relocate, that parent is entitled to a 
presumption in favor of his request to relo- 
cate with the minor children. However, that 
presumption is rebuttable, and in consider- 
ing such a request and any opposition to it, 
the trial court should weigh the Hill factors 
on a case-by-case basis.® 


The origin of this newly established 
presumption is interesting: The Su- 
preme Court based the presumption 
favoring relocation on Judge Schwartz’ 
earlier assumption in Hill that what- 
ever is best for the custodial parent is 
best for the children.® Justice Shaw, 
concurring in result only in the Mize 
decision, took issue with the logic of this 
premise and pointed out the price to be 
paid in terms of the rights of the sec- 
ondary residential parent.’ Be that as 
it may, a unanimous Florida Supreme 
Court used Russenberger as an oppor- 
tunity to again quote Judge Schwartz 
and to raise this assumption to the level 
of a legal presumption. 


The Legal Effect of this 
Rebuttable Presumption 

The establishment of a rebuttable 
presumption favoring relocation has 
far-reaching effects on the rights of a 
secondary residential parent. Once it 
is presumed that it is in the best inter- 
est of the children to move (and this 
presumption is invoked merely by evi- 
dence from the custodial parent of a 
good faith reason for the move), the 
noncustodial parent obviously will have 
a difficult time proving to the contrary. 
Where Mize and Russenberger could 
have the most devastating effect, 
though, are in cases involving prior re- 
location restrictions, and in particular, 
contractual restrictions that are typi- 
cally found in many marital settlement 
agreements. When such restrictions 
exist, the noncustodial parent derives 
an expectation that the other party will 
be bound and not be allowed to move. 


The First District in its Russenberger 
opinion narrowed the application of the 
presumption to those cases in which the 
parties’ marital settlement agreement 
and final judgment do not restrict relo- 
cation, implying that the rules are dif- 
ferent when such prior restrictions are 
involved." This implication may origi- 
nate from the following statement in 
Mize which implies that proof of a 
substantial change of circumstances is 
required only when a relocation restric- 
tion exists: 


However, in cases where the final judgment 
incorporates a prohibition against the relo- 
cation of the child thereby reflecting that 
the issue was litigated, the parent with the 
primary residential responsibility must 
show a change of circumstances in order to 
justify the relocation.” 


Before Mize, all custody-related 
modifications required a showing of a 
“substantial change of circum- 
stances.”* Did the Supreme Court 
mean to eliminate the “substantial 
change” requirement for modification 
actions where there is no restriction, or 
alternatively, did it mean to equate 
“good faith reason” with “substantial 
change” in those cases? And if the lat- 
ter is correct, then wouldn’t something 
more than a “good faith reason” be nec- 
essary in cases involving relocation re- 
strictions? As to this last question, such 
is not necessarily the case. In fact, a 
review of post-Mize relocation cases 
indicates that the requirement for 
changed circumstances has been ig- 
nored, or otherwise glossed over, in 
modification cases where a custodial 
parent has simply met the Hill factors. 
If so, then the burden to show a sub- 
stantial change in circumstances may 
not be an additional hurdle, after all, 
for the custodial parent seeking to 
modify a prior custody order, or even a 
prior relocation restriction, to permit a 
relocation with the children. 

For instance, in Stockburger v. 
Stockburger, 633 So. 2d 1140 (Fla. 2d 
DCA 1994), where the custodial parent 
sought to join her fiancé out of state, 
the district court determined that she 
had met the Hill factors, and directed 
the lower court to approve her post- 
judgment request for relocation. The 
court noted that the parties’ settlement 
agreement and their final judgment did 
not contain a relocation restriction, but 
the court also acknowledged that the 
parties had agreed to a detailed visita- 
tion schedule. The court made no men- 
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tion of whether the custodial parent had 
shown a substantial change in circum- 
stances to justify modification of these 
provisions. ** 

Even in cases that do involve reloca- 
tion restrictions, the presumption fa- 
voring relocation could be easily in- 
voked, despite the express restriction, 
if “good faith reason” is taken to equate 
with “substantial change.” Two post- 
Mize cases illustrate this point. In 
MacConnell v. Cascante, 668 So. 2d 668 
(Fla. 4th DCA 1996), the district court 
held that a custodial parent’s remar- 
riage and chance to relocate to Costa 
Rica so that the new spouse could man- 
age a farm there “unquestionably war- 
ranted” a finding of changed circum- 
stances. And in Card v. Card, 659 So. 
2d 1228 (Fla. 5th DCA 1995), the court 
found the changed circumstances from 
the same facts that met the Hill fac- 
tors: a subsequent spouse’s need to re- 
locate in order to maintain his employ- 
ment. Both cases involved relocation 
restrictions, but both courts quickly dis- 
missed the restriction based on changes 
in circumstances that, as a practical 
matter, were the same facts used to 
meet the Hill factors. 

To add to the confusion, in the post- 
Mize case of Jones v. Jones, 633 So. 2d 
1096 (Fla. 5th DCA 1995), the Fifth 
District affirmed the lower court’s de- 
nial of a petition seeking relocation in 
a case that involved a relocation restric- 
tion—without even discussing the issue 
of changed circumstances. One pos- 
sible explanation for this result inJones 
(none was given) is that the restriction 
allowed for relocation upon a court or- 
der; thus, instead of a modification of 
the final judgment being necessary, the 
court may have felt that an analysis 
under the Hill factors was the only re- 
quirement.’ Another explanation is 
that the court may have simply over- 
looked the requirement of changed cir- 
cumstances. Interestingly, the Jones 
court also reaffirmed the pre-Mize re- 
location case of Giachetti v. Giachetti, 
416 So. 2d 27 (Fla. 5th DCA 1982), 
which had established a custodial 
parent’s special duty to the noncusto- 
dial parent to “not unreasonably ham- 
per or hinder” the noncustodial parent’s 
relationship with their child.” 


Does the Presumption Apply 

When a Restriction Exists? 
The issue of whether the 

Russenberger presumption should be 
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Even in cases that do 
involve relocation 
restrictions, the 
presumption 
favoring relocation 
could be easily 
invoked, despite the 
express restriction, if 
“good faith reason” is 
taken to equate with 
“substantial change” 


extended to apply to relocation cases in- 
volving relocation restrictions is subject 
to interpretation. It is clear that, in 
such cases, the trial court must conduct 
a two-step analysis. First, the custodial 
parent must show a substantial change 
of circumstances since the entry of the 
prior relocation restriction to support 
modifying the previous judgment. Sec- 
ond, the custodial parent must prove 
the proposed relocation is in the best 
interest of the children. What is not 
clear is whether the rebuttable pre- 
sumption is available to the custodial 
parent in the second step. 

One interpretation is that once a sub- 
stantial change has been proven, the 
custodial parent then has the same 
advantage of the presumption in show- 
ing that it is in the best interest of the 
children to move as the custodial par- 
ent would have if no relocation restric- 
tion existed. A second interpretation 
would be that the availability of the 
presumption is limited to those cases 
in which no relocation restriction exists. 
That is, where a restriction exists, not 
only would the custodial parent have 
to show a substantial change in circum- 
stances, he or she would also have the 
burden of proving that the move is in 
the best interest of the children, and 
that burden would never shift. As pre- 
viously noted, this is an important point 
because relocation cases often are so 
close that the outcome is determined 
by which party has to carry the burden 
of proof. 

In either case, a common issue arises: 
the issue of showing changed circum- 
stances since the entry of the final judg- 
ment. The danger in the analysis is that 


the showing of changed circumstances 
is often equated with or satisfied by the 
showing of “good faith.” As noted, these 
are separate issues which should be 
analyzed separately but often are not. 


The Applicability of Other 
Modification Principles 

Certain other concepts normally as- 
sociated with modification actions have 
not been addressed in post-judgment 
relocation cases. First, no post-Mize 
relocation case has addressed the issue 
of whether the substantially changed 
circumstances occurred voluntarily or 
involuntarily. In other types of modifi- 
cation cases, the voluntariness of a 
change has been viewed as a crucial 
element. 

In a noncustodial parent’s modifica- 
tion action for change of custody, that 
parent’s success in voluntarily improv- 
ing his or her circumstances is legally 
irrelevant in supporting the modifica- 
tion.”* For example, a noncustodial 
parent’s subsequent remarriage has 
been deemed legally irrelevant in modi- 
fication actions.” In contrast, a custo- 
dial parent’s subsequent or contem- 
plated remarriage, certainly a volun- 
tary event, has been deemed relevant 
in post-Mize modification actions seek- 
ing relocation.” 

Also, in actions for modification of an 
alimony or child support obligation, the 
petitioner must show changes in cir- 
cumstances that are significant, mate- 
rial, permanent, and involuntary.”! 
Under this strict standard, even a 
parent’s post-judgment criminal act 
and imprisonment has been deemed 
“voluntary” and does not justify a down- 
ward modification of a child support 
obligation.”” It appears that, with no 
stated reason, the requirement for the 
changes to be “involuntary” has been 
ignored in post-judgment relocation 
cases. 

A second issue that may be relevant 
in post-judgment relocation actions is 
the “heavier burden” rule. Simply put, 
the “heavier burden” rule sets forth that 
in certain modification actions, the 
party seeking modification has a 
heavier burden of proof in modifying a 
final judgment when that judgment is 
based upon a contractual agreement of 
the parties, rather than upon litigation 
of the issue. This rule has been applied 
in alimony cases and in child support 
cases where the obligor seeks to down- 
wardly modify a stipulated child sup- 
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port award.” The rule requires that the 
party seeking modification in such 
cases make a “strong showing” to jus- 
tify a modification; or where marital 
property rights have been bargained 
away by the support obligee in ex- 
change for the support award, a party 
must provide “the strongest and most 
compelling reasons” to support modifi- 
cation of that obligation.” 

The courts’ use of this “heavier bur- 
den” rule is relevant to the question of 
whether the rebuttable presumption 
should apply in cases involving reloca- 
tion restrictions on two grounds. First, 
since it has been used in other types of 
modification cases where agreements 
are involved, it arguably should apply 
in relocation cases involving a stipu- 
lated restriction. Second, providing a 
presumption to such a party is ques- 
tionable as a matter of legal philoso- 
phy. A rebuttable presumption is a le- 
gal aid in shifting the burden of proof. 
As a matter of equity, shouldn’t a party 
seeking to overcome a specific reloca- 
tion restriction ultimately have the 
burden of proof in supporting a reloca- 
tion, regardless of whether the restric- 
tion was included in the final judgment 
because of stipulation or litigation? 
Why should the law aid someone seek- 
ing to change an agreed upon or previ- 
ously litigated issue? 

Ultimately, courts reviewing reloca- 
tion cases should not ignore the basic 
equitable notion that a distinction 
should be made between cases that in- 
volve a prior relocation restriction and 
those that do not. The practitioner seek- 
ing to enforce a restriction should bear 
in mind that certain equitable prin- 
ciples, such as those discussed above, 
may provide the authority for courts to 
make this distinction. Equity requires 
that a party be allowed to avoid the 
terms of a court-ordered or stipulated 
restriction only in truly compelling cir- 
cumstances. 


Contractual 
Relocation Provisions 

While courts are not absolutely bound 
by agreements as to custody, visitation, 
and child support,* settlement agree- 
ments are highly favored in the law” 
and should be upheld when unambigu- 
ous and in the best interest of the chil- 
dren.”’ However, it must be noted that 
the effectiveness of any relocation re- 
striction is in question until the appli- 
cability of the Russenberger presump- 
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tion to such restrictions is determined. 
If the presumption is applied in such 
cases, given the recent cursory treat- 
ment of the “substantial change” issue, 
any contractual restriction against re- 
location may be rendered meaningless. 
However, courts can preserve the bind- 
ing nature of a restriction by either re- 
quiring more compelling facts to sup- 
port a finding of “substantial change,” 
or by not applying the presumption at 
all in such cases. 

It has been suggested that contrac- 
tual relocation restrictions should be 
strictly enforced for a reasonable but 
limited period of time.” This concept 
of limited enforceability can be seen in 
cases involving covenants not to com- 
pete or voting trust agreements, both 
of which are typically enforced by courts 
for a “reasonable” length of time.” 
Legislative intervention would be help- 
ful in establishing a rule of limited en- 
forcement for relocation restrictions, 
and could add a level of predictability 
to this unsettled area of law. Without 
legislative intervention, the greatest 
protection can be achieved by contrac- 
tually defining: 1) the best interest of 
the children in terms of remaining geo- 
graphically near both parents, and 2) 
the burden of proof necessary to over- 
come the restriction, i.e., stating that 
the burden stays with the relocating 
parent and providing specific standards 
to meet as a prerequisite to relocating. 

Parties can agree on the burden of 
proof that is to apply between them- 
selves. Ballantyne v. Ballantyne, 666 
So. 2d 957 (Fla. lst DCA 1996). In 
Ballantyne, the parties agreed that the 
wife could seek a modification as to 
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child support without establishing a 
change of circumstances. The First Dis- 
trict found that, since this language was 
not ambiguous, the intention of the par- 
ties in drafting the agreement was ir- 
relevant and the agreement was to be 
enforced by the court in a subsequent 
modification hearing based upon the 
standard of proof agreed upon by the 
parties. Likewise, an agreement that 
specifically addresses the conditions 
that must be met to accomplish a re- 
sult will be accepted by the court.” 

Acommonly used provision in Florida 
practice states that a custodial parent 
cannot relocate without the other 
parent’s permission or court order. Such 
a provision does little to strengthen the 
noncustodial parent’s position in relo- 
cation disputes. It is often argued that 
this provision merely requires a court 
hearing to show that a proposed move 
is not for vindictive reasons rather than 
being a promise not to move from the 
area. 

The following provisions are ex- 
amples that practitioners may want to 
consider in drafting settlement agree- 
ments: 


We have each maintained close parental con- 
tact with our children. We agree that it is in 
our children’s best interest for a close daily 
relationship to continue with both of us. 


INSERT PARAGRAPHS THAT ADDRESS 
SPECIFIC SITUATIONS, SUCH AS: 


a. It is foreseeable that either party or a 
new spouse of one of the parties may desire 
to relocate for economic reasons. In such an 
event, the parties agree that it is in the best 
interest of the children to remain in their 
present location by the transfer of primary 
residential care to the party presently des- 
ignated as the secondary residential parent. 


b. Both parties agree to reside within 
twenty-five miles of the intersection of I-275 
and I-4 in Hillsborough County to preserve 
the close, continuing contact between the 
children and each parent. In the event the 
primary residential parent wishes to relo- 
cate with the children outside this area, that 
parent shall have the burden of proof to 
show that it is in the best interest of the 
children (as opposed to the best interest of 
the parent desiring relocation) to move to 
the desired new location. This burden of 
proof shall not shift to the secondary resi- 
dential parent. If the proposed relocation is 
for economic reasons because the party or 
the new spouse of such party has a better 
job offer or transfer, it is agreed by the par- 
ties that such move is not in the best inter- 
est of the children unless the prospective 
income to be received in the new location is 
at least 50% greater than the income avail- 
able in the present location. [If a new 


spouse’s income is not to be considered, such 
should be clearly stated.] 


c. It is foreseeable that the parties hereto 
may enter into new relationships with third 
parties in the future. Each party agrees to 
advise significant others of the terms of this 
agreement on this issue of relocation before 
marriage so that the prospective new spouse 
is aware that both parties have agreed not 
to relocate outside the defined area. 


d. It is foreseeable that either party may 
become desirous of relocating to a different 
geographical location. The primary residen- 
tial parent hereby waives such right to re- 
locate (for a period of ___ years). In the event 
of remarriage, the primary residential! par- 
ent will advise any prospective new spouse 
of this agreement and waiver. 


To have the best chance of being en- 
forced, a settlement agreement should 
describe the parties’ view of what is in 
the best interest of the children in 
terms of geographical location and what 
changes will support a relocation. 


Conciusion 

Under Mize and Russenberger, if 
there is no restriction against reloca- 
tion in the final judgment, a legal pre- 
sumption now exists favoring a custo- 
dial parent’s relocation upon a showing 
that the move is being made in good 
faith. The application of this presump- 
tion in cases involving a prior reloca- 
tion restriction will lead to harsh re- 
sults with respect to the noncustodial 
parent who understandably has expec- 
tations that the restriction will be en- 
forced. Both courts and practitioners 
should be aware of the relative ease 
with which a custodial parent may be 
able to circumvent a prior restriction if 
the presumption is applied in those 
cases. To preserve enforceability, courts 
should either require more compelling 
facts on the issue of “substantial 
change” or not apply the presumption, 
or both. In either event, the greatest 
protection can be achieved by contrac- 
tually defining: 1) the best interest of 
the children in terms of remaining geo- 
graphically near both parents, and 2) 
the burden of proof necessary to over- 
come the restriction, i.e., stating that 
the burden stays with the relocating 
parent and providing specific standards 
to meet as a prerequisite to relocating. 
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TAX LAVV ES 


Determining the Pricing for Intercompany Sales 


ransfer pricing determines 

the price that should be 

charged to an affiliate for 

goods in commerce.' Sec- 
tion 482, “Allocation of Income and De- 
ductions Among Taxpayers,” enables 
the IRS to shift income or deductions 
among related parties. This provision 
is unilateral and the taxpayer is pro- 
hibited from using §482 on its own vo- 
lition to shift income or deductions. 
Regulations issued in 1994 and 1996 
increase the ante to both taxpayers and 
the IRS by increasing the potential for 
adjustments and by imposing addi- 
tional penalties. 

“Practical Aspects of Transfer Pric- 
ing,” an article written by this author 
which appeared in the March 1996 is- 
sue of the Journal, examined the ba- 
sics of transfer pricing, the penalty pro- 
visions, and general strategies based on 
business size.2, Here we address the 
specifics for determining the intercom- 
pany sales price for goods in commerce. 

Section 482 is often viewed by prac- 
titioners as an international provision, 
but the scope and purpose of this pro- 
vision is much broader. Transfer pric- 
ing rules can apply to partners, to joint 
venturers, as well as to corporations. 
These rules are potentially relevant 
whenever nonconsolidated returns are 
filed, and sometimes when they are not. 
Transfer pricing rules could apply to 
family relationships as well as business 
relationships, and can affect many 
types of estate planning. Relationships 
need not be international to be included 
within the ambit of the transfer pric- 
ing rules. 


Penalty Exposure 

The IRS penalty regime has made 
transfer pricing most important to large 
and medium-sized businesses in par- 
ticular, whether through substantial 
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valuation penalties or gross valuation 
penalties.’ A substantial valuation mis- 
statement is subject to a penalty that 
is 20 percent of the tax, while a gross 
valuation misstatement is subject to a 
penalty that is 40 percent of the tax. 

The substantial valuation penalty 
applies if the net pricing adjustment ex- 
ceeds $5 million or 10 percent of gross 
receipts, whichever is lower. The gross 
valuation penalty applies if the net pric- 
ing adjustment exceeds $20 million or 
20 percent of gross receipts, whichever 
is lower. For a company having trans- 
fers of $100 million, for example, a five 
percent variation in transfer price, or 
$5 million, may subject the company to 
the substantial valuation penalty. For 
this company, a variation in transfer 
price of $20 million would be needed 
before the company could be subjected 
to the gross valuation penalty. 


Unique Regulations 

The transfer pricing statute is unique 

in its magnitude and scope. Section 482 
encompasses all activities concerning 
an entity, whether that entity is an or- 
ganization, a trade, or a business. Any 
family or business relationship can be 
taken into account for transfer pricing 
purposes; §482 is not limited to the 
myriad of attribution rules that other- 
wise apply. Either ownership or control 
of an activity is sufficient to bring this 
transaction into the ambit of §482, and 
this relationship can be direct or indi- 
rect. 
The IRS has enormous power over 
transfer pricing, as the statute enables 
the IRS to distribute, to allocate, or to 
apportion the amount in question. The 
IRS has the power to affect gross in- 
come, deductions, credits, or allow- 
ances. Despite this almost unbridled 
power on the part of the IRS, taxpay- 
ers and their counsel can forestall many 
pricing adjustments by careful plan- 
ning, by maintaining contemporaneous 
documentation, and by marshaling evi- 
dence. 

Tax regulations can be either legis- 
lative regulations, which take the place 
of the statute, or administrative regu- 
lations, which interpret the statute. 
Legislative regulations have greater 
impact, and all of the transfer pricing 
regulations are of that type. 

When a tax matter is particularly 
important, as in the case of transfer 
pricing, the Treasury imposes legisla- 
tive regulations that also administer, 
interpret, and apply the statutory pro- 
visions. The importance that the Trea- 
sury Department places on these pro- 
visions can be determined by computing 
the ratio that divides the size of the 
regulations with the size of the under- 
lying statutes. The normal ratio for tax 
regulations is between 3 to 1 and 5 to 
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1. In contrast, for transfer pricing, the 
statute is just two sentences. The ratio 
of the size of the transfer pricing regu- 
lations to the size of the transfer pric- 
ing statute exceeds 1,000 to 1. As a re- 
sult, the transfer pricing regulations 
are unlike other tax provisions. 


Basic Concepts 

The transfer pricing regulations em- 
body two distinct concepts: First, that 
all transactions should be based on 
arm’s-length dealings between the tax- 
payer and another party, whether or not 
these parties are related. Second, the 
income from the transaction should be 
divided between the taxpayer and the 
other party in an equitable manner. 
Needless to say, the interrelationship 
between these two concepts adds to the 
complexity inherent in the regulations 
as arm’s-length amounts might not nec- 
essarily lead to equitable results, and 
equitable treatment might not neces- 
sarily lead to arm’s-length results. 

The regulations provide three general 
principals and guidelines for transfer 
pricing.* The taxpayer must use all 
three before it selects its specific trans- 
fer pricing methods: 

1) The regulations provide a num- 
ber of transfer pricing methods, but the 
taxpayer is compelled to use the best 
available transfer pricing method. 
Later, the taxpayer and the IRS can 
argue about whether the method actu- 
ally used is the best method. A taxpayer 
can prevail only if it substantiates its 
case in advance. 

2) The taxpayer is compelled to un- 
dertake a complex “comparability” 
analysis of its functions, contact terms, 
risks, economic conditions, and prop- 
erty or services. Much of the time and 
effort is spent here. 

3) The taxpayer must use the arm’s- 
length range to determine the transfer 
price. 

A taxpayer can choose the transfer 
pricing method, subject to the above 
constraints. The transfer pricing regu- 
lations do not compel a taxpayer to use 
a particular transfer method in a par- 
ticular transaction. A taxpayer can se- 
lect among six transfer pricing meth- 
ods in determining the price for the sale 
of tangible property: 

1) The comparable uncontrolled price 
method (CUP); 

2) The resale price method; 

3) The cost plus method; 

4) The comparable profits method 
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(CPM); 

5) The profit split method; and 

6) Unspecified methods. 

The taxpayer, having made the selec- 
tion of methods, is fully accountable for 
the results. Penalties are possible for 
taxpayers who select a transfer pricing 
method that is not the best method or 
apply the method in an incorrect man- 
ner. 

The 1994 regulations shift the tim- 
ing of the transfer pricing process. Be- 
fore the recent promulgation of the 
transfer pricing regulations in 1994, the 
IRS could audit the taxpayer’s trans- 
fer pricing and challenge the pricing 
method used; the taxpayer could then 
substantiate the challenged pricing by 
using any rationale that it selects. Now, 
a taxpayer must substantiate its pric- 
ing in advance, hopefully before the 
taxpayer files its tax return and cer- 
tainly before audit. This process pre- 
cludes the taxpayer from the opportu- 
nity to determine its strategy in 
advance and to select the rationale for 
its actions. 


Types of Data 
Three types of data determine the 


best transfer pricing method for a par- 
ticular transaction: 

1) Internal transactions, which are 
transactions that take place between 
the company and its affiliated party; 

2) External transactions, which are 
transactions that take place between 
two totally unrelated entities; and 

3) In-house comparables, which are 
transactions that take place between 
the company and an unrelated entity. 

Much to the surprise to the layper- 
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son, the regulations do not necessarily 
view external transactions as the best 
method. External transactions may not 
be truly comparable because the 
taxpayer’s products or circumstances 
may differ from those of its competitors. 
Instead, most often the regulations fa- 
vor in-house comparables as the best 
transfer pricing method. 

If a company sells its products to a 
number of purchasers, some of which 
are related entities, both the taxpayer 
and the IRS would focus on an in-house 
comparison as part of its transfer pric- 
ing analysis. Here, the company’s sales 
to its affiliates are compared with the 
company’s sales to its unrelated parties 
to validate the price paid in its sales to 
affiliates. 


Tangible Property Rules 

The transfer pricing regulations for 
the sale of tangible property are unusu- 
ally comprehensive. The 1994 regula- 
tions permit the use of long-standing 
conventional methods of transfer pric- 
ing: the comparable uncontrolled price 
method, the resale price method, and 
the cost plus method. The regulations 
then provide for the three additional 
methods: the comparable profits 
method, the profit split method, and 
unspecified methods. 


The Comparable 
Uncontrolled Price Method 

The comparable uncontrolled price 
method (CUP) looks to the price 
charged between a buyer and a seller 
as if these parties were independent 
from each other.’ Comparable data is 
required, and can be obtained from two 
sources: direct analysis of comparative 
data itself and indirect data obtained 
through the use of public exchanges and 
quotation media (such as commodity 
tables in the Wall Street Journal). 

The “direct analysis” method involves 
an analysis of the differences in the sale 
of the products. If there are no differ- 
ences, the CUP method is the best 
method. However, if there are minor 
differences, and these differences are 
definite and reasonably ascertainable, 
and adjustments are made, the CUP 
method may be the best method. If the 
differences are more than minor, the 
CUP method is likely not to be the best 
method. 

Public exchanges and quotation me- 
dia can be a source for obtaining com- 
parable uncontrolled prices. Data ob- 
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tained from the media may need to be 
adjusted for product quality, quantity, 
and other factors, depending on the 
taxpayer’s circumstances. 

Various types of fungible items may 
be suitable to the CUP method: includ- 
ing harvested crops such as wheat, corn, 
soybeans, soybean oil, and sugar; ex- 
tracted raw materials such as gold, sil- 
ver, copper, aluminum ingot, crude oil, 
fuel oil, and gasoline; chemicals such 
as aspartame, saccharin, ammonia, and 
fructose; animals and animal products, 
such as cattle, offal, pork bellies, hides, 
and tallow; generic fungible goods with- 
out brand name; and limited types of 
branded products such as soft contact 
lenses. 


The Resale Price Method 

The resale price method determines 
the profitability of a distributor by com- 
paring the reseller’s percentage mark- 
ups with those of a distributor that buys 
from an unrelated manufacturer.® The 
transfer price from the manufacturer 
to the reseller is based on the price to 
the customer less the margin earned by 
the distributor. This transfer pricing 
method has been the mainstay of the 
transfer pricing methods, but the 1994 
regulations require more backup on the 
part of the taxpayer to substantiate 
costs, revenues, functions, and risks of 
the distributor. 

The resale price method is commonly 
used when the manufacturing process 
is complex and the results are difficult 
to ascertain, i.e., when the manufactur- 
ing facility is overseas, has multiple 
locations, the manufacturing process is 
difficult to evaluate, or where the 
manufacturing facility uses proprietary 
know how. The resale price method can 
be the best method when the distribu- 
tion activities are relatively simple, 
compared with the manufacturing ac- 
tivities, and the distributor acquires its 
products from both related and unre- 
lated manufacturers. In that situation, 
in-house comparables determine the 
resale price. A manufacturer that dis- 
tributes its products to both related and 
unrelated distributors may find it rela- 
tively easy to use the resale price 
method if the distributors have the 
same functions and risks. 

A variety of distributors can effec- 
tively use the resale price method, in- 
cluding the following: distributors of 
consumer durables, such as televisions, 
refrigerators, and other appliances; dis- 
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tributors of consumer goods such as 
apparel, shoes, and accessories; and 
distributors of business products, such 
as computers, office supplies, and busi- 
ness equipment. 


The Cost Plus Method 

The cost plus method determines the 
value of a sale from the manufacturer 
to the distributor or to the customer.’ 
The method combines the cost to pro- 
duce the property with the gross profit 
markup from the transaction. The 
“plus” or gross profit markup is ex- 
pressed as a percentage of cost. There 
is no automatic plus, such as 10 per- 
cent; rather, the determination is based 
on facts and circumstances. 

The cost plus method is the best 
method if the production of the item is 
straightforward and the producer pro- 
vides better and easier data than does 
the distributor. Most typically, the cost 
plus method is used when the 
distributor’s data is incomplete, when 
the distributor uses marketing intan- 
gibles or proprietary information, or 
when the sale is made to the end user 
of the product. A taxpayer seeking to 
use the cost plus method is obligated 
to substantiate its costs, provide com- 
parisons from its competitors as to 
markup, and compare its functions and 
risks with those of its competitors. 

The cost plus method is likely to be 
applied in the following circumstances: 
When a construction project takes place 
in the United States for ultimate sale 
to the host country or to one of its sub- 
divisions; or when the products remain 
generic until the brand names are af- 
fixed by the distributors, including 


chemicals such as baking soda, salt, or 
glycerin; or when the product is 
nonchemical, including intermediate 
factory items such as lasts for shoes, 
fabrics for airplane seats, or engines 
that will be used in a final product. 


Comparable Profits Method 

The comparable profits method 
(CPM) of transfer pricing uses ratio 
analysis.® The regulations refer to three 
ratio methods in particular: the return 
on capital employed, the return on 
sales, and the ratio of gross profit to 
operating expenses. The taxpayer has 
considerable discretion in selecting 
from these three alternatives or from 
other ratios in applying the comparable 
profits method. The regulations do not 
intend that the comparable profits 
method would necessarily be the best 
method, but all too often taxpayers 
abandon the conventional methods to 
select the CPM. This choice of method 
is subject to further scrutiny by the IRS. 

The CPM transfer pricing method is 
based on comparative data rather than 
on the direct transactions incurred by 
the taxpayer. This method relies prima- 
rily upon wholly intrinsic data, and re- 
quires a less-than-thorough analysis of 
the company’s operations and those of 
its competitors. The taxpayer should 
obtain published comparative data 
from its competitors, if available. Un- 
less the taxpayer and its competitors 
are publicly held, this comparative data 
is almost never available, however. Tax- 
payers can expect a range of financial 
results when it obtains profit data. 
These results must be whittled down 
to transactions that are the most com- 
parable. 


Profit Split 

A division of profits between two en- 
tities had been accepted by the Tax 
Court and other courts, but the profit 
split method was not accepted by the 
IRS under the prior transfer pricing 
regulations.° The profit split method is 
now included within the transfer pric- 
ing regulations, but is more limited in 
scope compared with court decisions. 


Unspecified Methods 

The transfer pricing methodology is 
so pervasive that there is even a proce- 
dure for “unspecified methods.” The 
regulations permit the use of unspeci- 
fied methods, but require the taxpayer 
to tag the return when such a method 
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Don’t Forget! 


When you move, notify 


The Florida Bar. 


So that your mail from the Bar (including The 
Florida Bar Journal and Florida Bar News) will 
reach you at your new location, use the form 
below to notify the membership records depart- 
_ ment of your change of address. 


In the Rules Regulating The Florida Bar effective January 1, 1992, 
- Chapter 1, Paragraph 1-3.3 states: 

“Official Bar Address: Each member of The Florida Bar shall 
_ designate an official bar mailing address and business telephone 
number. \f the address given is not the physical location or street 


Shall also be given. Each member shall promptly notify the executive 


(Emphasis added) 
The information maintained on individual members is public informa- | 
_ tion. The files are open to public inspection upon request. The 


one address and one telephone number. The business address and 
business telephone number are preferred to a home address or 
telephone. However, if a member is not employed, is retired or for 

- some reason does not have a business address, then a physical 
location must be listed. If a post office box is given, a physical location 
is also required. 


Mail to The Fiorida Bar, Membership Records Dept., 650 Apalachee 
Parkway, Tallahassee, FL 32399-2300. 


Attorney Number 


Name 


Physical Address/Street 


| P.O. Box (if any) 


City/State/Zip 


Business Phone (Area Code) 


Signed 


address of the principal place of employment, then such information — 


director of any changes in any information required by this rule.” 


computer system which retains all information is capable of listing only | 


is used. Audits in this situation are 
likely, but the taxpayer may be able to 
substantiate the price when it uses an 
unspecified method. 


Conclusion 

Transfer pricing methods for the sale 
of goods in commerce have become in- 
creasingly complex. Now it is necessary 
for a taxpayer to analyze its functions, 
risks, contract terms, economic condi- 
tions, and the property or service 
before selecting among six pricing 
methods to determine the best method. 
Penalties make this analysis essential. 
Q 


1T.D. 8552, 59 Fed. Reg. 34971, July 8, 
1994. See FEINSCHREIBER, TRANSFER PRICING 
HANDBOOK. 

2 Feinschreiber, Practical Aspects of Trans- 
fer Pricing, 70 Fia. B.J. 41 (March 1996). 

3 Treas. Reg. 1.6662-6(b), T.D. 8856, Feb. 
8, 1996. 

4 Treas. Reg. 1.482-1. 

5 Treas. Reg. 1.482-3(b). 

® Treas. Reg. 1.482-3(c). 

7 Treas. Reg. 1.482-3(d). 

® Treas. Reg. 1.482-5. 

® Treas. Reg. 1.482-7. 

0 Treas. Reg. 1.482-3(e). 
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espite Florida’s apparent 

bounty of rivers, lakes, 

streams, and ground water, 

it was only a matter of time 
before the state’s rapid population 
growth and development exhausted the 
supply of cheap, easy-to-get water in 
some areas of the state and ushered in 
the era of the water wars. Water skir- 
mishes flared up in the past, but full- 
scale water warfare broke out in 1994 
in the Tampa Bay area. Ensuing admin- 
istrative litigation, involving water per- 
mits, emergency orders, and rules, in- 
cluded the longest formal hearing—17 
weeks—in the history of the Division 
of Administrative Hearings. 

Many commentators have been criti- 
cal of the public combatants in the 
Tampa Bay water wars, suggesting that 
the disputes could have been avoided 
if public officials tried harder to reach 
a compromise. But this war is about 
water, our most precious natural re- 
source. Without enough water, running 
a city, growing a crop, manufacturing a 
widget, or managing a household be- 
comes impossible. That makes compro- 
mise in a water dispute extremely dif- 
ficult. 

The water wars and recent water 
policy and planning initiatives by the 
Department of Environmental Protec- 
tion (DEP) and the Florida Legislature! 
heightened interest in how Florida’s 
water supplies are being managed by 
DEP and the five water management 
districts, especially during water short- 
ages. Under the Florida Water Re- 
sources Act of 1972, Ch. 373 of the 
Florida Statutes, the burden of answer- 
ing the fundamental water allocation 
questions—Where is the water? Who 
should get it? How much can you get? 
How long can you use it?—are left en- 
tirely in the hands of water adminis- 
trators, rather than free market forces. 


ENVIRONMENTAL: AND LAND USE LAW. 


Water Law in Transition: 
Debates That Could Shape Florida’s Future 


Florida needs a 
water law that 
answers the 
fundamental water 
allocation questions 
so that water 
administrators at 
DEP and the water 
management 
districts can 
administer the law, 
rather than make it 


by Bram D.E. Canter 
and Sheri |. Holtz 


Yet most administrators, water users, 
and interested persons have discovered 
that Ch. 373 does not provide sufficient 
guidance to answer these questions. 

Attention became focused on the 
1996 legislative session, which was ex- 
pected to pass significant new water 
law. Although the session saw continu- 
ous and contentious debates on water 
issues, none were resolved. Four water 
debates that could ultimately redefine 
water rights in Florida and play a sig- 
nificant part in shaping the future of 
the state are discussed below. 


Minimum Flows and Levels 

Of all the water issues debated in the 
1996 session, minimum flows and lev- 
els (MF Ls) probably attracted the wid- 
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est interest. Ch. 373 requires the es- 
tablishment of minimum flows for sur- 
face watercourses and minimum levels 
for ground water to prevent over-with- 
drawals of water that harm the envi- 
ronment or interfere with existing hu- 
man uses of water. Minimum flow is 
defined as “the limit at which further 
withdrawals would be significantly 
harmful to the water resources or ecol- 
ogy of the area” and minimum level is 
defined as “the limit at which further 
withdrawals would be significantly 
harmful to the water resources of the 
area.”® 

MFLs had their origin in the 1957 
Water Resources Act, which was 
Florida’s earliest effort to regulate wa- 
ter uses through an administrative sys- 
tem.‘ Even then it was recognized that 
to properly administer a water alloca- 
tion system, it was essential to know 
how much water could be withdrawn 
from a stream, lake, or aquifer before 
harm was caused. In the much more 
comprehensive Florida Water Re- 
sources Act of 1972, MFLs were to be 
the bedrock upon which to construct 
water supply planning and water use 
permitting programs. The requirement 
for MFLs has been on the books for 
nearly four decades. Nevertheless, rela- 
tively few MF Ls have been established 
because for years there was little or no 
perceived threat of water shortages, 
and the technical aspects of determin- 
ing MFLs proved to be more difficult 
than expected. Today, MFLs are often 
established in a piecemeal fashion, 
water use permit by water use permit. 

There is now much greater interest, 
even demand, for the establishment of 
MFLs, especially by those who believe 
MFLs are a means to preserve and re- 
store the natural environment. They 
want MFLs to be based solely on scien- 
tific determinations of the needs of the 


environment. Many water users oppose 
this point of view and advocate the es- 
tablishment of MF Ls that reflect a bal- 
ancing of environmental needs with 
other public policy and due process con- 
siderations. The scientific viewpoint 
might allow MFLs to be used to stop 
an existing or proposed water use if the 
use was causing adverse environmen- 
tal impacts, without regard to the eco- 
nomic or social consequences. The bal- 
ancing viewpoint might allow the 
continuation of a pre-existing with- 
drawal or a proposed new withdrawal, 
even though it would cause adverse 
environmental impacts. 

There is also a disagreement about 
what is meant by setting MFLs at the 
point where “further withdrawals” 
would cause harm to the water re- 
sources. Does “further withdrawals” 
mean any withdrawals that cause sig- 
nificant harm, including those associ- 
ated with pre-existing water uses? Or 
does it mean only withdrawals that are 
proposed after the minimum flow or 
level is established, so pre-existing 
withdrawals are not affected? If MFLs 
had been established long ago, this 
would not be an issue. 

During the 1996 session, there was 
wide support for creating a process for 
independent scientific peer review of 
proposed MFLs and enhanced public 
participation. Such a process was seen 
as a means to increase the credibility 
of MF Ls and avoid protracted litigation. 
The single water bill passed in 1996, 
House Bill 2385, provides for a scien- 
tific peer review of MF Ls for critical 
water resources in the South- 
west Florida Water Management 
District.5 


Water Supply Pianning | 
Planning was intended to play a cen- 
tral role in water resources manage- 
ment under Ch. 373, but it failed to live 
up to the visions of the authors of A 
Model Water Code, from which the plan- 
ning provisions of Ch. 373 were 
adapted.® The act required the formu- 
lation of a state water use plan, which 
was to address existing water re- 
sources, means for ceaserving and aug- 
menting water resources, existing and 
future needs and uses of water, and 
other related subjects.’ Attempts to 
adopt a functional plan have not suc- 
ceeded. The state water use plan is 
mostly an accumulation of policies that 
appear in existing statutes and rules. 


The success of water 
supply planning will 
depend on the 
inclusion of means to 
augment water 
supplies and to fairly 
allocate the costs of 
water development 
projects between the 
private and public 
sectors 


It cannot require or prohibit any action 
of its own authority. Consequently, the 
plan is rarely invoked to answer or re- 
solve a water supply issue. Water use 
permitting, to a much greater extent 
than water supply planning, has driven 
water management in Florida. 

A considerable amount of time was 
spent during the 1996 session on 
whether to create a formal regional 
planning process to identify and man- 
age potential new water shortage ar- 
eas. Although planning, in the abstract, 
was universally acknowledged to be 
worthwhile, some of the multi-layered 
planning procedures offered for consid- 
eration were immediately opposed as 
too complex. Other planning concepts 
were seen as going too far, such as the 
proposal to match specific water uses 
with specific water supplies—a kind of 
water zoning. Most of the planning pro- 
posals were viewed as reactions to the 
Tampa Bay water wars that were not 
suited for the rest of the state. In the 
end, the push for regional water sup- 
ply planning failed because there was 
no consensus on the goals that planning 
was supposed to achieve. 

Another component of the water sup- 
ply planning debate was whether to 
strengthen the links between land and 
water use planning. Numerous studies 
over the past decade have called for 
more effective integration of land and 
water use planning.* Local government 
land use planning addresses the need 
for future public water treatment and 
distribution facilities, but not the avail- 
ability of adequate water supplies for 
future land uses. Advocates for a stron- 
ger link want the distribution and tim- 
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ing of future land uses to depend on the 
availability of water. However, there 
are many critics of current land use 
planning who believe it is an inflexible 
process that imposes public infrastruc- 
ture standards without funding mecha- 
nisms. They object to any proposal 
to link water supply planning to a 
flawed process. Stronger linkage stirs 
up fears of additional hurdles for land 
development based on new water-re- 
lated criteria and the “M” word—mora- 
torium—when a water shortage is de- 
clared. 

The perceived weakness of the cur- 
rent link between land and water use 
planning could be due, in part, to the 
unavailability of water resources data 
needed by local governments to make 
better growth management decisions, 
such as MFLs and ground water inven- 
tories. Also, better intergovernmental 
coordination on water supply issues 
might be needed.® These factors cause 
some to suggest that the existing links 
between land and water use planning 
should not be changed until data-gath- 
ering and intergovernmental coordina- 
tion are improved. 

The water supply planning proposals 
debated in 1996 promised to produce 
more procedures to follow and more cri- 
teria to meet before a water use would 
be allowed, but did not promise to pro- 
duce one additional drop of water. Ulti- 
mately, the success of water supply 
planning will depend on the inclusion 
of means to augment water supplies 
and to fairly allocate the costs of water 
development projects between the pri- 
vate and public sectors. 


Water Transport 

Another major water debate of 1996 
concerned the local sources first issue: 
Should water be reserved for use near 
the source of the water, or should it be 
transportable from its source to any 
place where it can be put to good use? 
Local sources first is a policy of restrict- 
ing the transport of water across local 
government or watershed boundaries. 
The policy invokes one of the most ba- 
sic water law questions, “Whose water 
is it?” 

Under the common law applied for 
over a hundred years in Florida, the use 
of surface water was an exclusive right 
of riparian landowners who lived along 
rivers, lakes, and streams. Moreover, 
riparians could only use the water on 
their own lands.” The transport of 
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ground water beyond the overlying land 
was also restricted." In 1957, the 
Florida Water Resources Study Com- 
mission (1957 Commission) reported 
that common law restrictions on the 
transfer of water severely limited op- 
portunities for worthwhile commercial 
The commission recom- 
mended that diversions of water be 
authorized beyond riparian or overly- 
ing land, a recommendation that was 
adopted in the 1957 Water Resources 
Act.'* When the Florida Water Re- 
sources Act of 1972 was created, it au- 
thorized the transport and use of 
ground or surface water beyond the 
overlying land and outside the water- 
shed if the transport and use were con- 
sistent with the public interest.* Local 
governments were prohibited from 
adopting or enforcing any law or order 
to the contrary. In 1985, the Florida 
Supreme Court held that water could 
be transferred across water manage- 
ment district boundaries. “Political 
boundaries are artificial divisions that 
may and sometimes should be tran- 
scended when planning for the most 
beneficial use of our state’s water re- 
sources.” 

Despite these legal authorities, the 
transportation of water across political 
boundaries, even within the same wa- 
ter management district, has generated 
growing concern about the impacts to 
the area from which the water is taken, 
both from an environmental and a 
wider social, economic, and political 
perspective. In the Tampa Bay area, 
these concerns have reached a cre- 
scendo with “donor” counties accusing 
coastal communities of “stealing” their 
water and leaving them an insufficient 
water supply for their own future de- 
velopment. In the 1996 session, the 
advocates of local sources first proposed 
that the proximity of the source of wa- 
ter to the place of use be made a re- 
quired consideration in determining 
whether a water use was in the public 
interest. How this consideration was 
expected to affect the decision to issue 
or deny a proposed transport of water 
was not explained. 

Proponents of local sources first must 
reconcile that policy with the trend to- 
ward water supply planning on a re- 
gional basis. Does it also thwart the 
growth management policy of discour- 
aging sprawl by forcing new growth to 
sprawl outward to reach new water 
supplies? 


The ideal permit 
system can strike a 
measure of balance 

between prior 
appropriation and 

the doctrine of 

reasonable use 


Protection of 
Existing Water Users 

The desire for greater certainty and 
dependability about one’s right to con- 
tinue a water use was behind many of 
the water debates of 1996. The Tampa 
Bay water wars heightened concerns 
about the extent to which water man- 
agement districts can reduce or reallo- 
cate the water of existing users as a 
means to deal with a water shortage. 

Uncertainty of water rights was iden- 
tified by the 1957 Commission as an- 
other major limitation of the common 
law.” A riparian landowner’s water use 
was subject to adjustment at any time, 
if necessary to accommodate new wa- 
ter uses on the same waterbody." In 
contrast, the “prior appropriation” sys- 
tem of water rights adopted in most 
western states provided considerable 
certainty of water rights. It was based 
on the simple rule of “first-in-time, first- 
in-right.”!7 Once appropriated, water 
rights in the West could not be lost ex- 
cept by abandonment or by failure to 
put the water to a beneficial use. The 
authors of A Model Water Code recom- 
mended against the use of the prior 
appropriation system in Florida be- 
cause they preferred a system that al- 
lowed for the reallocation of water from 
existing uses to new uses when neces- 
sary to achieve the fullest benefits of 
the water resources.'* Nevertheless, 
they sought to achieve greater certainty 
of water rights than had existed under 
the common law through the issuance 
of water use permits. “The ideal per- 
mit system can strike a measure of bal- 
ance between prior appropriation and 
the doctrine of reasonable use. It can 


THE FLORIDA BAR JOURNAL/NOVEMBER 1996 79 


allow the permit holders some certainty 
by reason of their permits subject to 
periodic expiration and review.” Wa- 
ter use permits are the only means to 
obtain water rights under the system 
created in Ch. 373.” Once water rights 
are obtained by permit, no subsequent 
water use is allowed to interfere with 
existing permitted uses.” Permits do 
not, however, last forever. 

Ch. 373 allows for permits of up to 
20 years’ duration.” The authors of A 
Model Water Code expected most per- 
mits to be issued for the full 20 years, 
which they considered a sufficient time 
to amortize the investments made by 
the permittee.” Since 1972, however, 
20-year permits have been very rare. 
Most water use permits are issued for 
less than 10 years. As a result, the cer- 
tainty that was to be gained through 
long-term permits, to balance against 
the risks of water reduction or reallo- 
cation when the permit expired, has not 
been delivered. Legislative proposals to 
increase the duration of water use per- 
mits and to give greater weight to the 
renewal of existing water uses over new 
uses in order to increase the certainty 
of water use rights, were opposed by 
those who feared that such changes 
might impede attempts to correct envi- 
ronmental impacts caused by existing 
uses, or delay imposition of alternative 
water supply policies. 


Conclusion 

Florida is suffering growing pains 
associated with the transition from a 
time when water was cheap and easy 
to get, to a time when water use will be 
more expensive and difficult. As 
Florida’s thirst increases, all water us- 
ers, including the natural environment, 
are likely to experience water supply 
problems. Even though our current ad- 
ministrative system for allocating wa- 
ter supplies is a great improvement 
over the common law it replaced, Ch. 
373 does not provide sufficient guidance 
for the difficult challenges of the new 
era Florida is entering. The failure of 
Ch. 373 to satisfactorily answer funda- 
mental questions about water alloca- 
tion has forced the water management 
districts to make and defend water poli- 
cies regionally. 

Ch. 373 does not need to be torn down 
and replaced. We can build on what is 
there. Florida needs a water law that. 
answers the fundamental water alloca- 
tion questions so that water adminis- 
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trators at DEP and the water manage- 
ment districts can administer the law, 
rather than make it. The challenge is 
to fashion a water law and administra- 
tive system that accommodates popu- 
lation growth and development to the 
maximum extent possible, but draws a 
line for protection of the environment 
that everyone can see. It must not in- 
terfere with existing water users, even 
at the time of permit renewal, except 
when absolutely necessary. Otherwise, 
water rights in Florida are meaning- 
less. Finally, it must facilitate the de- 
velopment of more water, not just more 
plans and regulations, and provide a 
fair method of allocating the costs of 
water development projects. O 


1 These initiatives included DEP’s comple- 
tion of the 1995 Florida Water Plan, the re- 
port of the Water Management District Re- 
view Commission, and the creation of a 
Select Committee on Water Policy in both 
the Florida House of Representatives and 
the Florida Senate. 
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ing disclosures, disbursement summary, amortization 
schedules. Integrates with WriteNow, Microsoft Word 
or Word Perfect to prepare an endless variety of 
deeds, notes, mortgages or title documents. Links 
with Quicken for check-printing and trust account- 
ing. $1,495.00. 1-800-295-5539. 


@ “Amortization Station”- Quickly and easily cal- 
culates loan amount, payment, rate or term. Weekly, 
bi-weekly, monthly, bi-monthly, quarterly, semi-annual 
or annual payback options to 50 years. Accommo- 
dates balloons, negative amortization. Easy interest 
rate or payment changes. Annual recap. On-line help 
and unlimited toll-free technical support. $89.95. Free 
trial. (800)295-5530. 


30+ yrs. chemical product and process, 
environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 
(561)840-9234 
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INTERMATIONAL 

| TOXIC & FLAMMABLE CHEMICALS | 
INVESTIGATION, CONSULTATION, 

| EXPERT TESTIMONY 


LAWYER SERVICES 


CORPORATE SERVICES 


@ Trademarks/ Corporations. Federal and State 
Trademark Searches and Filings. Corporations and 
LLC's prepared and filed in all states. Corporate pack- 
age $250 includes corporate kit. PROFESSIONAL 
LEGAL ASSISTORS (800)621-7008. 


® Incorporations. Customized For Your Firm—24 
hour incorporation, customized articles, bylaws, min- 
utes, stock certificates, deluxe binder/cover, corpo- 
rate seal, and completed S-election and SS-4 forms. 
$149 plus state filing fees. We also perform related 
corporate services and charity formations. In- 
corporators Plus, Inc. (954) 475-8484. http:// 
www.hellercap.com, Incorporators DBA Heller Capi- 
tal & Consulting, 1214 N. University Dr., Plantation, 
FL 33322. 


Venture Capital Qualified individual investers, 
Institutional investors. Effective business plans. Busi- 
ness opportunities. Heller Capital & Consulting. 
(954)475-8484. http;//www.hellercap.com 


EDUCATION AND CLE 


@ LL.M. inTaxation degree or J.D. degree (for para- 
legals with Bachelors degree) for California Bar Ad- 
mission. Washington School of Law, Washington In- 
Stitute for Graduate Studies, Telephone (801)943-2440. 


BUSINESS 
APPRAISALS 


Valuations of 
Medical Practices and 
Other Professional Practices, 
Closely-held Businesses 


(954) 760-9000 
(954) 760-4465 fax 


Michael A. Crain, CPA 


® Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


Bicyclist/Motor Vehici jan crash analy- 
sis and expert witness. Nationally known research- 
ers and analysts. Wide range of roadway, traffic, and 
geographic conditions. Call Bruce W. Landis, P.E. AICP, 
at Sprinkle Consulting Engineers in Tampa at (813)949- 
7449. 


Automotive 
® Automotive Expert Services. CPA with 20+ years 
exp. in auto dealing. 8 yrs. as GM dealer/operator, 
operated import franchise and used car dealerships, 
consultant to auto dealersips. Qualified and testified. 
References. MONTY HASKINS, 1235 Brighton Way, 
Lakeland, FL. (941) 644-1153 


FAX ADDRESS CHANGES TO 
MEMBERSHIP RECORDS 
(904)561-1141. 


Chemical 


@ Athey Technologies — Consultation and testi- 
mony on patent/trade secret product failure litigation. 
Plastics, rubber, paints, paper and textiles. Physical 
properties, performance, testing, formulation. Slip and 
fall, weathering, spontaneous combustion. Contact 
Robert D. Athey, Jr., P.O. Drawer 7, El Cerrito, CA 
94530, (510)526-3541. Fax (510)528-3303. 


Engineering 


@ Amusement Ride Experts. Guardian Engineer- 
ing & Inspection. Full service consulting firm special- 
izing in the amusement industry field. 8703 Surf Drive, 
Panama City, FL 32408. (904)234-3454, Fax 
(904)785-6878. 


Handwriting 


® Forensic Document Examiner. Don Quinn, 2865 
Chelton Road, South, Jacksonville, FL 32216-5275, 
(904)724-5878. Civil matters only. 30 years experi- 
ence in federal and state crime laboratories. Quali- 
fied in state and federal courts. 


@ Handwriting Expert. Court Qualified. Resume 
Upon Request. Reduced Fee for Opinion Only. Lillian 
Newman. Over 20 years experience. Telephone 
(954)458-3655. 


I—| ~SNI:HEALTH CARE AUDITORS, INC. 


° MEDICAL EXPERT TESTIMONY SERVICES 


AND CAN, SA BOTAGE YOUR CASE at the of 
ysicians or attorneys sit upon our B.0.D. We have no ties to med- 

( We have earned our reputation prudently for both 

REPEAT) law firms since We invite meet 
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Telephone (8 3) 38054 
Telecopier (813) 573-1333 
fe are pleased to receive your calls. 


| | 

| 

| CONSULTATIVE EXPERTS 

| TO THE MEDICAL-LEGAL COMMUNITY 

Litigation | 

tes MEDICAL/DENTAL MALPRACTICE EXPERTS 

: [oe fa ° GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you 

: | “BUSINESS — | 7 great detail the intimate clinical issues and standards of care (lab slip by lab slip if 

2 | APPRAISAL | necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau- 

: | fy ° GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics and 

| 2rguments typically promulgated by opposing side. Our system insures expert witnesses 

| ped Koos 

Finkelstein & Crain, P.A. 

ical schools. or 

| 350 S.E. 2nd Street | laintiff and de 

| _HCAI: Health Care Auditors, Inc. 

Lerey Keres, CPA Florida 34622-5552, | 


LAVVYER SERVICES 


Marine 


@ B & K Marine Engineering. Forensic Marine In- 
vestigations and Expert Witness Reports and Testi- 
mony. Analysis of manufacturing defects and failures; 
of boats; docks; piers; and their related equipment. Also 
case strategy planning; deposition and trial prepara- 
tions consultation. 1521 Alton Road #50 Miami Beach, 
FL 33139 (800)447-7017. 


@ Podiatrist/ Attorney. DPM/JD available for case 
review, as CO-counsel, or as expert witness. Charles 
Fenton DPM/ JD, 1466 Devonash Lane, Dunwoody, 
Georgia 30338; (770) 901-9516; fax (770)698-4317; 
home page: http://www.cyberss.com/drfenton/ 
home.htm 


@ KMAC-Medical Reviews-Expert Witness Provid- 
ing Medical Reviews for insurance companies and 
hospitals, PROs, State Regulatory Agencies. Physi- 
cian panel Board Certified in Specialty and Medical 
Q/A. (800)823-5842. 


@ Medical Malpractice Consultant, Irvin H. 
Blumfield, M.D. B.S. Pharmacy, C.A.0.G., A.C.0.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 


Mortgage 


®@ Residential Mortgage Lending. Litigation support, 
expert witness testimony, third party review, Federal 
and State Compliance and loan origination and com- 
mitment. Don F. Pully, 3132 Blue Heron St., Safety 
Harbor, FL 34695. (813)797-6195. 


EXPERT WITNESS 


Police 


@ Police Conduct Experts. Arrests, pursuits, 
shootings, use(s) of force and all other areas of po- 
lice practices. Ken Glassman, Lou Guasto and Eric 
J. Liff, P.O. Box 191, Winter Park, FL 32790, 
(407)644-5362. 


Security 


@ Premises Liability. Senior security executive ma- 
jor C-store chain eleven years. Fast food, hospitality, 
multi-residential, office, parking environments. Ray W. 
Chambers, CPP CMC, 11113 Bella Loma Drive, Largo, 
FL 34644. (813)596-9650. 


throughout the year. Telephone (941)383-8544. Court 
appearance as necessary. 


ATTENTION 
ATTORNEYS 


IRC's statewide network of 
Board Certified Physicians 
and Chiropractors 
offer blind reviews for either 
defense or plaintiff cases. 


@ Security Expert: 31 years private and public sec- 
tor, case review, security policies and procdures, 
court testimony, Roger L. Fritze, MBA, CPP, 8900 
S.W. 192nd Drive, Miami, FL 33157, (305)251-8377. 


Toxicology 


@ Chemical Toxicologist. Twenty-three years expe- 
rience. Sampling, expert witness and literature re- 
search. Medical convention speaker, EPA, American 
College of Toxicology. Dr. Richard Lipsey, (904)398- 
2168. 


To advertise in 
Lawyer Services, 


call 
(904)561-5689. 


800-959-0006 


To LIQUIDATE A 
STRUCTURED > 
SETTLEMENT. 


TO LIQUIDATE A STRUCTURED SETTLEMENT 
OR OTHER ANNUITY, CALL US. 


CALL NOW FOR 
DETAILS ! 


IRC 


Insurance Review Corporation 


(800) 383-6908 


with Florida juries. 


defense. 


Physicians 


Medical Experts 


Florida physicians have more credibility 


We have more than 


900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


1-800-284-3627 
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— 

Medical 

SETTLEMENT | 
ALTON] 

15851 DALLAS PARKWAY SUITE DALLAS, TEXAS 75248 

FAX: 214-450-5849 

| for Quality | 


LAWYER SERVICES 


INSURANCE STRUCTURED 
SETTLEMENTS 


® Top dollar paid for insurance settlements, struc- 
tured settlements, notes and periodic payment con- 
tracts. Heartland Capital Funding, Inc., (800)897- 
9825. “Professional Annuity Funding for you and your 
client.” 


JOB OPPORTUNITIES 


@ Is your practice just not what you thought it 
would be? If you want to achieve extraordinary fi- 
nancial security and the time to enjoy it before stress 
kills you, I'll show you how | did it. Participate part- 
time or full-time from wherever you are. Call 1-800- 
589-9667 for recorded information. 


LAWYER SERVICES 


Ad Rate 


$75.00 for the first 5 lines. $15 for 
each additional line. Minimum of five 
insertions, payable in advance. Ap- 
proximately 45 characters per line. A 
character is any letter, number, punc- 
tuation mark or space. 


Issue Deadline 
January Nov. 15 
February Dec. 15 
March Jan. 15 


Send ad text and 
ad run dates to: 

Andi Johnson 

The Florida Bar Journal 

650 Apalachee Parkway 

Tallahassee, FL 32399-2300 

(904) 561-5689 

Fax (904) 681-3859 

Display rates available. 


Psychiatric Expert Witness 


‘Comprehensive Evaluation Services 
of Forensic Psychiatry 
Medical Malpractice 
¢ Criminal Defense 
© Personal Injury 
¢ Sexual Harassment 
¢ Age & Employment Discrimination 
* Domestic Relations 
Not a Referral Service 
I. Rose, M.D., F.A.P.A. 


(305) 856-6219 


* Diplomate of the American Board of 
Psychiatry & Neurology in with 
Added cations in Forensic 


Psychiatry * Board Certified 


MEDIATOR» 


@ Insurance Mediator (BFE & MBA), over forty 
years of diversified teaching, engineering and busi- 
ness experience. State Supreme Court Certified. (FI. 
Stat. 627.745) and Licensed by the Department of 
Insurance (FI. Stat. 627.7015). Excellent credentials. 
Property loss a speciality. Very high settlement rate. 
Norm Sellinger, P.O. Box 1194, Pompano Beach, FL 
33061. (954) 978-0701. 


Aviation/Boating; Biomedical Injury Analysis: 

Construction Safety; E Fires/ 

Explosions; Flammability-Materials; Glass/Metal 

Fracture; Helmet Injuries; Ladder Injuries; Pollution- 

Air & Water; Safety/Electrical Engineering; Slips and 

Falls; Toxic Exposure; Transportation, Tire & 
; Warnings/I 


(561)361-0990 
(561)338-7771 
North Federal Highwe 
Boca Raton, FL 33431 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 

standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


RESEARCH 


®@ Florida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done by 
full-time, experienced Florida Bar members. From ci- 
tation reports to appellate briefs. (800)342-0399. 


@ Legal Research. Law school honor graduate, Florida 
attorney. Eight years experience, available for re- 
search, memos, pleadings, appeals/civil/criminal/ 
state/federal. Also transactional work. Reasonable rate. 
(800)684-3752. 


MEDICALT@] 
XPERT 
A 


PHYSICIAN 
REFERRAL CENTER 


Contact: 
Michael Insler M.D. J.D. FCLM* 


1-800-321-MDJD 


*Member Florida Bar 


“Outstanding! Better than any other bankruptcy 
program we've tested. J0, 


BANKRUPTCY 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 

Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


Catt Now & Swircu To Tue Best! 


1.800.492.8037 


Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www.bestcase.com 


Best Case SOLUTIONS, INC. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 


SOL ETIONS 
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Consulting 

Technical Evaluations and 

¥ Expert Testimony 

Inquiries Welcome 

Dror 

: 


networks 


' PRENTICE HALL 
LEGAL & FINANCIAL SERVICES 


Excellence That's A Matter Of Public Record 


| = impr essed Anne Martin’s clients set a pace even faster 


“7 - than her daughter’s, and she loves every high- 
by Maggies speed in the pressure minute 


Anne is a service representative for CSC 


50-yar d dash should watch her Mom Networks/Prentice Hall Legal & Financial Services. 
From her office, she makes sure that her clients get 
run a 50-state UCC search. 


the precise public records information they need on 
time through CSC’s 50-state network of offices and 
correspondents, including locations in Washington 
and Oregon. 
To help, Anne leads a CSC 
multi-office team that is building 
even closer bonds between the 


company and its widespread 


network of professionals. 
She also runs seminars for 
clients to help their people 
make faster, better use of 
public records information. 
“T’m usually going 100 
miles an hour, but that’s just my 
style,” she says. 

Dodging red tape, leaping over 
pitfalls, sprinting past the competition 
— it’s all in a day’s work for Anne 

Martin. And for CSC’s entire network. 
To receive a brochure and find out 
how employees like Anne can speed 


your business, call: 


(800-342-8086) 


Visit our Web site at http://www.cscinfo.com 
or send e-mail to info@cscinfo.com 


CORPORATE SERVICES: Incorporation/Qualification + Registered Agent + Document Retrieval « Trademark Searches « CSC DIRECT « UCCXPRESS 
SECURED TRANSACTION SERVICES: UCC Filing Preparation « UCC Searches / COURT RECORD RESEARCH: Federal, State & Local Court Research & Retrieval / INTERNATIONAL SERVICES 
Prentice Hall Legal & Financial Services is a trademark of Prentice-Hall, Inc. and is licensed to CSC Networks. 


| 


Westlaw is the source you can trust for the most comprehensive public records. 


You've got absolute trust in yourself. Put that 
same trust in WESTLAW® to deliver public records 
that can hold the key to success. : 

For starters, WESTLAW gives you broader 
coverage than any other source. That helps you 
reliably check out potential jurors’ backgrounds, 
locate hard-to-find witnesses, qualify prospective 


clients or business associates, and more. may otherwise miss searching any other source. 
And only WESTLAW gives you important links With sweeping public records at your fingertips, 
between related information with exclusive you can trust in WESTLAW to take you further. 
investigative tools such as People Finder? Sleuth® 
and Asset Locator? 
So you can uncover important relationships 
among people, businesses and their assets that you 


© 1996 West Publishing 7-9353-3/9-96 1-349-216-6 


Research you can trust. 


